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In the case of OrSus and Others v. Croatia,
The European Court of Human Rights (Grand Chamls#ting as a
Grand Chamber composed of:
Jean-Paul Cost®resident,
Nicolas Bratza,
Francoise Tulkens,
Josep Casadevall,
Karel Jungwiert,
Nina Vajic,
Anatoly Kovler,
Elisabeth Steiner,
Alvina Gyulumyan,
Renate Jaeger,
Egbert Myjer,
David Thor Bjorgvinsson,
Ineta Ziemele,
Isabelle Berro-Lefévre,
Mirjana Lazarova Trajkovska,
Isil Karaka,
Nebojsa Vdini¢, judges,
and Vincent Bergerurisconsult
Having deliberated in private on 1 April 2009 ardJanuary 2010,
Delivers the following judgment, which was adopted the last-
mentioned date:

PROCEDURE

1. The case originated in an application (no. B8J®) against the
Republic of Croatia lodged with the Court under idet 34 of the
Convention for the Protection of Human Rights anddamental Freedoms
(“the Convention”) by fifteen Croatian nationalgh@ applicants”), on 8
May 2003.

2. The applicants were represented before thetGnuthe European
Roma Rights Center based in Budapest, Mrs L. Kuddawyer practising
in Ivanic-Grad and Mr J. Goldston, of the New York Bar. Thmatian
Government (“the Government”) were representedhayr tAgent, Mrs S.
Staznik.

3. The applicants alleged, in particular, that lémgth of proceedings
before the national authorities had been excesaminethat they had been
denied the right to education and discriminatedragan the enjoyment of
that right on account of their race or ethnic arigi
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4. The application was allocated to the First Bactof the Court
(Rule 52 8 1 of the Rules of Court). On 17 July 2@0e Chamber of that
Section, consisting of Judges Christos Rozakis,aNgjic, Khanlar
Hajiyev, Dean Spielmann, Sverre Erik Jebens, Gaorgfialinverni and
George Nicolaou and of Sgren Nielsen, Section Ragis found
unanimously that there had been a violation of odeti6 8 1 of the
Convention on account of the excessive length efpifoceedings, and that
there had not been a violation of Article 2 of Boatl No. 1 taken alone or
in conjunction with Article 14 of the Conventionh& Chamber also found
that the first applicant had withdrawn his applieaton 22 February 2007
and it therefore discontinued the examination efdpplication in so far as
it concerned the first applicant.

5. On 13 October 2008 the applicants requestedicoordance with
Article 43 of the Convention and Rule 73, that dase be referred to the
Grand Chamber. On 1 December 2008 a panel of tlEmdsChamber
accepted that request.

6. The composition of the Grand Chamber was débteanaccording to
the provisions of Article 27 88 2 and 3 of the Centton and Rule 24.

7. The applicants and the Government each filesefations on the
admissibility and merits of the case. In addititimrd-party comments were
received from the Government of the Slovak Repultiterights and Greek
Helsinki Monitor.

8. A hearing took place in public in the Human IRg Building,
Strasbourg, on 1 April 2009 (Rule 59 § 3).

There appeared before the Court:

(a) for the Government

Mrs S. SAZNIK, Agent
Mr D. MARICIC, Co-agent
Mrs N.JAKIR,

Mrs 1. IVANISEVIC, Advisers

(b) for the applicants
Mrs L. KUSAN,

Mr J.A.GOLDSTON, Counsel,
Mr A. DOBRUSHI,
Mr T.ALEXANDRIDIS, Advisers

The Court heard addresses by Mr Goldston, Mrs KasanMrs Staznik.
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THE FACTS

I. THE CIRCUMSTANCES OF THE CASE

9. The applicants were born between 1988 and 186d live
respectively in Orehovica, Podturen and Trnove®iiThames and details
are set out in the Appendix.

10. As schoolchildren the applicants at timesnalitel separate classes,
with only Roma pupils, the second to tenth appligarprimary school in
the village of Podturen and the eleventh to fifteempplicants in primary
school in the village of Macinec, in Mienurje County. In Croatia primary
education consists of eight grades and childrerobliged to attend school
from the age of seven to fifteen. The first foundgs are considered as
lower grades and each class is assigned a clasiseteavho in principle
teaches all subjects. The fifth to eighth gradesugper grades in which, in
addition to a class teacher assigned to each dé#fsient teachers teach
different subjects. The curriculum taught in anynyary-school class,
including the Roma-only classes which the applisasitended, may be
reduced by up to thirty percent in comparison ®rdgular, full curriculum.

A. General overview of the two primary schools iquestion

1. Podturen Primary School

11. The proportion of Roma children in the loweadgs (from first to
fourth grade) varies from 33 to 36%. The total nembf pupils in the
Podturen Primary School in 2001 was 463, 47 of wheere Roma. There
was one Roma-only class, with seventeen pupilsiewthe remaining thirty
Roma pupils attended mixed classes.

12. In 2001 a pre-school programme called “Li8hool” (Mala Skolg
was introduced in the L@arevo settlement in Podturen. It included about
twenty Roma children and was designed as a prepgrptogramme for
primary school. Three educators were involved, wied previously
received special training. The programme lastethfid June to 15 August
2001. This programme has been provided on a pemhdvasis since
1 December 2003. It usually includes about twenpmR children aged
from three to seven. The programme is carried guaib educator and a
Roma assistant in cooperation with the Podturemnd@y School. An
evaluation test was carried out at the end of tognamme.

13. In December 2002 the Ministry of Education @mbrt adopted a
decision introducing Roma assistants in schools Ridma pupils from first
to fourth grades. However, in the Podturen Prin&afyool a Roma assistant
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had already been working since September 2002atérsent made by one
such assistant, Mr K.B., on 13 January 2009 reads:

“I began to work in the Podturen Primary SchooBieptember 2002. At that time
there were two classes in the fourth grade. Classtf) had Roma pupils only and it
was very difficult to work with that class becautfe pupils were agitated and
disturbed the teaching. | was contemplating lea\aftgr only two months. At the
request of teachers, | would take written invitatido the parents or | would invite
them orally to come to talk with the teachers &ibst. Some parents would come, but
often not, and | had to go and ask them again.tfidime was needed to explain
Croatian words to pupils because some of them woeti to speak Romani and
teachers would not understand them. | warned thpéigpto attend school regularly.
Some pupils would just leave classes or miss a eviaaly. | helped pupils with
homework after school. | helped the school autlesito compile the exact list of
pupils in the first grade. | do not work in the sohany longer.”

14. Since the school-year 2003/2004 there have lbee Roma-only
classes in the Podturen Primary School.

2. Macinec Primary School

15. The proportion of Roma children in the loweadps varies from
57 to 75%. Roma-only classes are formed in the dogvades and only
exceptionally in the higher grades. All classesthe two final grades
(seventh and eighth) are mixed. The total numbgyugiils in the Macinec
Primary School in 2001 was 445, 194 of whom werenRoThere were six
Roma-only classes, with 142 pupils in all, whiles tremaining fifty-two
Roma pupils attended mixed classes.

16. Since 2003 the participation of Roma assistahbs been
implemented.

17. A “Little School” pre-school special programmeas introduced in
2006.

B. Individual circumstances of each applicant

18. The applicants submitted that they had be&httat they had to
leave school at the age of fifteen. Furthermore, dpplicants submitted
statistics showing that in the school year 20067206% of Roma children
aged fifteen completed their primary education, parad with 91% for the
general primary school population in 8eurje County. The drop-out rate
of Roma pupils without completing primary schoolsv&#%, which was 9.3
times higher than for the general population. Ihost year 2005/2006, 73
Roma children were enrolled in first grade and fiveighth.

19. The following information concerning each widual applicant is
taken from official school records.
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1. Podturen Primary School

(a) The first applicant

20. By aletter of 22 February 2007 the first aggpit expressed the wish
to withdraw his application. Thus in the Chambelgmnent of 17 July 2008
the Court decided to discontinue the examinatiotmefapplication in so far
as it concerned the first applicant.

(b) The second applicant

21. The second applicant, Mirjana Orsus, was Edoh the first grade
of primary school in the school year 1997/98. Sttended a mixed class
that year and the following year, but in those wears she failed to go up a
grade. In school years 1999/2000 to 2002/2003 #kaeded a Roma-only
class. In school years 2003/2004 to 2005/2006 #kaded a mixed class.
In school year 2005/2006 she took sixth grade ffer $¢econd time and
failed. She failed the first and the sixth gradesceé. Out of seventeen
regular parent-teacher meetings organised during dmire primary
schooling, her parents attended three.

22. She was provided with additional classes ioa@an in the fourth
grade. From first to fourth grade she participaiad extra-curricular
activities in a mixed group (that is to say a numbikedifferent activities
organised for the same group of children), orgahisg the school. After
reaching the age of fifteen, she left school in #&tg2006. Her school
report shows that during her schooling she missg@ dlasses without
justification.

(c) The third applicant

23. The third applicant, Gordan OrsusS, was erdlaltethe first grade of
primary school in the school year 1996/1997 andgudirst grade. That
and the following year he attended a Roma-onlysclas school year
1998/1999 and 1999/2000 he attended a mixed claksfter that a Roma-
only class for the remainder of his schooling. ¢haol year 2002/2003 he
passed fourth grade. He failed the second gra@e times. Out of fifteen
regular parent-teacher meetings organised during dmtire primary
schooling, his parents attended two.

24. He was not provided with additional classe€inatian. From first
to fourth grade he participated in extra-curricudativities in a mixed group
organised by the school. After reaching the agéfteen he left school in
September 2003. His school report shows that duhisgschooling he
missed 154 classes without justification.

25. Later on he enrolled in evening classes inPbeple's Open College
in Cakovec, where he completed primary education.
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(d) The fourth applicant

26. The fourth applicant, Dejan Balog, was entblie the first grade of
primary school in the school year 1996/1997. Tih& fand second year he
attended a Roma-only class and the following twaryea mixed class. In
school years 2000/2001 to 2002/2003 he attendedraafonly class. In
school years 2003/2004 to 2005/2006 he attendetkednelass. In school
year 2005/2006 he took fifth grade for the secome tand failed. He failed
second grade three times, fourth grade once atiddride twice. Out of
eleven regular parent-teacher meetings organisadgdhis entire primary
schooling, his parents attended two.

27. He was not provided with additional classe€inatian. From first
to fourth grade he participated in extra-curricudativities in a mixed group
organised by the school. After reaching the aggfteen, he left school in
August 2006. His school report shows that durirgyduhooling he missed
881 classes without justification.

28. Later on he enrolled in fifth-grade eveningsses, but did not
attend.

(e) The fifth applicant

29. The fifth applicant, SiniSa Balog, was enmlia the first grade of
primary school in 1999/2000 and passed first gradethe school years
1999/2000 to 2002/2003 he attended a Roma-onlys,clter which he
attended a mixed class. In the school year 2006/2@ook fifth grade for
the third time and failed. He failed fourth gradece and fifth grade three
times. Out of eleven regular parent-teacher megtorganised during his
entire primary schooling, his parents attended one.

30. He was not provided with additional classe€ipatian. From first
to fourth grade he participated in extra-curricudativities in a mixed group
organised by the school. After reaching the aggfteen, he left school in
2008. His school report shows that during his sthgche missed 1,304
classes without justification. In October 2006 sisbool authorities wrote to
the competent Social Welfare Centre informing tradrthe applicant's poor
school attendance.

(f) The sixth applicant

31. The sixth applicant, Manuela KalanjoS, wasoked in the first
grade of primary school in school year 1996/199@ atiended a Roma-
only class. The following two years she attendethiged class. In the
school years 1999/2000 to 2002/2003 she attendednaa-only class and
passed fourth grade, after which she attended adribass. From February
2003 she followed an adapted curriculum in herhierrtschooling on the
grounds that a competent expert committee - th&lfam's Psycho-physical
Aptitude Assessment BoardPdvjerenstvo za utdivanje psihofiztkog
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stanja djetetqa had established that she suffered from develogahen
difficulties. In school year 2004/2005 she tookhfifgrade for the second
time and failed. She failed first grade three tiraged fifth grade twice. Out
of eleven regular parent-teacher meetings organthathg her entire
primary schooling, her parents attended three.

32. She was provided with additional classes ina@an in her third
grade. From first to fourth grade she participaied extra-curricular
activities in a mixed group organised by the schédter reaching the age
of fifteen, she left school in August 2005. Her @ahreport shows that
during her schooling she missed 297 classes wifastification.

33. Later on she enrolled in fifth-grade evenirgsses, but did not
attend.

(9) The seventh applicant

34. The seventh applicant, Josip Kalanjos, waslieadkin the first grade
of primary school in 1999/2000 and attended a Ronig-class up to and
including the school year 2002/2003, after whichattended a mixed class.
From May 2002 he followed an adapted curriculurhisafurther schooling
on the grounds that a competent expert committee Children's Psycho-
physical Aptitude Assessment Boal€ioMmisija za utudfivanje psihofiztke
sposobnosti djeg¢ehad established that he suffered from developahent
difficulties. In the school year 2007/2008 he t@pkh grade for the second
time and failed. He failed the fifth and sixth geadtwice. Out of fifteen
regular parent-teacher meetings organised during dmtire primary
schooling, his parents attended two.

35. He was provided with additional classes inaflem in third grade in
school year 2001/2002. From first to fourth grageplarticipated in extra-
curricular activities in a mixed group organised the school. After
reaching the age of fifteen, he left school in keby 2008. His school
report shows that during his schooling he missed Blasses without
justification.

(h) The eighth applicant

36. The eighth applicant, Biljana OrsSus, was éadaih the first grade of
primary school in the school year 1996/1997 antien first three school
years attended a Roma-only class, after which sieaded a mixed class
for two years. On 28 December 2000 the dMwmrje County State
Administration Office for Schooling, Culture, Infoation, Sport and
Technical CultureWred za prosvijetu, kulturu, informiranje, Sporehinicku
kulturu Mefimurske Zupanije ordered that she follow an adapted
curriculum in her further schooling on the grourllat a competent expert
committee — the Children's Psycho-physical Aptitédsessment Board —
had established that she suffered from poor il capacity,
concentration difficulties and socio-pedagogicalgleet. It was also
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established that she was in need of treatment byctimpetent Social
Welfare Centre. In school years 2001/2002 and 208 she attended a
Roma-only class and passed fourth grade. In thewolg two school years
she attended a mixed class, took fifth grade fersécond time and failed.
She failed third grade three times and fifth grawdee. Out of seven regular
parent-teacher meetings organised during her eptineary schooling, her
parents attended three.

37. She was provided with additional classes ioa@an in third grade
in school year 2001/2002. She patrticipated in estraicular activities in a
mixed group organised by the school. After reachimegage of fifteen, she
left school in August 2005. Her school report shothat during her
schooling she missed 1,533 classes without juatiGo.

(i) The ninth applicant

38. The ninth applicant, Smiljana Orsus, was éealoin the first grade
of primary school in school year 1999/2000 andnaléel a Roma-only class
up to and including school year 2002/2003, afteictvishe attended a
mixed class. In 2006/2007 she took fifth gradethar third time and failed.
She failed the fourth grade once and the fifth grtattee times. Out of
eleven regular parent-teacher meetings organisadgdbher entire primary
schooling, her parents attended three.

39. She was provided with additional classes ioa@an in third grade
in school year 2001/2002. From first to fourth graghe participated in
extra-curricular activities in a mixed group orgsed by the school. After
reaching the age of fifteen, she left school in #&tg2007. Her school
report shows that during her schooling she missgd dlasses without
justification.

() The tenth applicant

40. The tenth applicant, Branko Orsus, was erdafiethe first grade of
primary school in the school year 1997/1998 anehaitd a mixed class for
the first two years. From 1999/2000 to 2002/200&tended a Roma-only
class, after which he attended a mixed class. Or-&®uary 2005 the
Medimurje County State Welfare Department ordered tmatfollow an
adapted curriculum in his further schooling on ¢gineund that a competent
expert committee — the Children's Psycho-physicse&sment Board — had
established that he suffered from developmentécdifies. In school year
2005/2006 he failed sixth grade. He failed firshdg twice and fourth and
sixth grade once. Out of eleven regular parentheameetings organised
during his entire primary schooling, his parentsraded one.

41. He was provided with additional classes indflem in third grade in
school year 2001/2002. He participated in extraicullar activities in a
mixed group organised by the school. After reachimgage of fifteen, he
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left school in August 2006. His school report shothst during his
schooling he missed 664 classes without justifocati

2. Macinec Primary School

(a) The eleventh applicant

42. The eleventh applicant, Jasmin Bogdan, waslledrin the first
grade of primary school in the school year 19978.9%e preliminary tests
carried out before his assignment to a particlesscshowed that he did not
understand the Croatian language. He scored 16f@i points, or 15.5%.
He was therefore assigned to a Roma-only classientee stayed during his
entire schooling. In the school year 2004/2005 duk tfifth grade for the
second time and failed. He failed first and therflowgrades once and fifth
grade twice. Out of twenty-four parent-teacher mngst organised during
his entire primary schooling, his parents attenuauke.

43. He was provided with additional classes indfiem in third grade in
school year 2001/2002. After reaching the age ftéen, he left school in
August 2005. His school report shows that durirgyduhooling he missed
1,057 classes without justification.

(b) The twelfth applicant

44. The twelfth applicant, Josip Bogdan, was dedoin the first grade
of primary school in 1999/2000. The preliminarytsesarried out before his
assignment to a particular class showed that hendidunderstand the
Croatian language. He scored 8 out of 97 point8,28%. He was therefore
assigned to a Roma-only class, where he stayedglhi$ entire schooling.
In school year 2006/2007 he took third grade fergacond time and failed.
He failed first grade once, second grade threestiaral third grade twice.
Out of thirty-seven regular parent-teacher meetiogganised during his
entire primary schooling, his parents attended none

45. He was provided with additional classes inaflem in first, second
and third grade. In second grade he participateal dancing group and in
third grade in a choir. After reaching the age iieén, he left school in
August 2007. His school report shows that durirgyduhooling he missed
1,621 classes without justification.

(c) The thirteenth applicant

46. The thirteenth applicant, Dijana OrsSus, wasléd in the first grade
of primary school in the school year 2000/2001. Treliminary tests
carried out before her assignment to a particuesscshowed that she had
inadequate knowledge of the Croatian language. s8beed 26 out of 97
points, or 26.8%. She was therefore assigned toraaRonly class, where
she stayed during her entire schooling. In the alclgear 2007/2008 she
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passed fifth grade. She failed first grade twicd aacond grade once. Out
of thirty-two regular parent-teacher meetings orgeah during her entire
primary schooling, her parents attended six.

47. She was provided with additional classes ioa@an in first grade.
In first grade she participated in a mixed groug anfifth grade in a choir.
After reaching the age of fifteen, she left schaocAugust 2008. Her school
report shows that during her schooling she miss22l @asses without
justification.

(d) The fourteenth applicant

48. The fourteenth applicant, Dejan Orsus, waslkarin the first grade
of primary school in school year 1999/2000. Thdimieary tests carried
out before his assignment to a particular classvelothat he did not
understand the Croatian language. He scored 16f@# points, or 15.5%.
He was therefore assigned to a Roma-only classientee stayed during his
entire schooling. In 2005/2006 he passed third gyr&te failed first grade
three times and third grade once. Out of twentydeiggular parent-teacher
meetings organised during his entire primary sahgphis parents attended
five.

49. He was provided with additional classes inaflem in first grade.
After reaching the age of fifteen, he left schaolugust 2006. His school
report shows that during his schooling he missdi83 ,classes without
justification.

(e) The fifteenth applicant

50. The fifteenth applicant, Danijela KalanjoS,swenrolled in the first
grade of primary school in the school year 2000120he preliminary tests
carried out before her assignment to a particulasscshowed that her
understanding of the Croatian language was poar.sshred 37 out of 97
points, or 38.14%. She was therefore assignedRoraa-only class, where
she stayed during her entire schooling. In the alclgear 2007/2008 she
passed fifth grade. She failed first grade twicd aecond grade once. Out
of twenty-one regular parent-teacher meetings asgdnduring her entire
primary schooling, her parents attended two.

51. She was provided with additional classes ioa@an in first grade.
In first grade she participated in a mixed grompsecond grade in dancing,
in third grade in handicraft and in fifth gradearchoir. After reaching the
age of fifteen, she left school in August 2008. Kenool report shows that
during her schooling she missed 238 classes wifnstification.

C. Proceedings before the national courts

52. On 19 April 2002 the applicants brought anoactinder section 67
of the Administrative Disputes Act in th€akovec Municipal Court
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(Op¢inski sud uCakovcy against the above-mentioned primary schools and
the KurSanec Primary School, the State anddiMarje County (“the
defendants”). They submitted that the teaching msgal in the Roma-only
classes formed in the schools in question was fgignitly reduced in
volume and in scope compared to the officially priggd curriculum. The
applicants claimed that the situation described veaglly discriminating
and violated their right to education as well aairthight to freedom from
inhuman and degrading treatment. They requestectdbe to order the
defendants to refrain from such conduct in thertitu

53. The applicants also produced the resultspgyahological study of
Roma children attending Roma-only classes indikharje, carried out
immediately before their action was lodged, showhegfollowing:

- most children had never had a non-Roma childfasrad;

- 86.9% expressed a wish to have a non-Roma atnild friend;

- 84.5% expressed a wish to attend a mixed class;

- 89% said they felt unaccepted in the school emvirent;

- 92% stated that Roma and non-Roma children dighlay together.

Furthermore, the report asserted that segregatedagon produced
emotional and psychological harm in Roma childmerierms of lower self-
esteem and self-respect and problems in the dawelopof their identity.
Separate classes were seen as an obstacle tangraasiocial network of
Roma and non-Roma children.

54. The defendants each submitted replies tordpeneents put forward
by the applicants, claiming that there was no disaation of Roma
children and that pupils enrolled in school weretated equally. They
submitted that all pupils were enrolled in schodleraa committee
(composed of a physician, a psychologist, a schoohsellor pedagog, a
defectologist and a teacher) had given an opinian the candidates were
physically and mentally ready to attend school. Tlasses within a school
were formed depending on the needs of the classyumber of pupils, etc.
In particular, it was important that classes wemaried in such a way that
they enabled all pupils to study in a stimulatimgieonment.

55. Furthermore, the defendants submitted thatlpub Roma origin
were grouped together not because of their etmmying but rather because
they often did not speak Croatian well and it taokre exercises and
repetitions for them to master the subjects taughilly, they claimed that
Roma pupils received the same quality of educa®mther pupils as the
scope of their curriculum did not differ from thaescribed by law.

56. On 26 September 2002 tiakovec Municipal Court dismissed the
applicants' action, accepting the defendants' aegairthat the reason why
most Roma pupils were placed in separate classeshaa they were not
fluent in Croatian. Consequently, the court helat tfhis was not unlawful
and that the applicants had failed to substantiegie allegations concerning
racial discrimination. Lastly, the court concludddat the applicants had
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failed to prove the alleged difference in the auiim of the Roma-only
classes.

57. On 17 October 2002 the applicants appealednstgéhe first-
instance judgment, claiming that it was arbitrang @ontradictory.

58. On 14 November 2002 tkmkovec County CourZupanijski sud u
Cakovcy dismissed the applicants' appeal, upholding &asaning of the
first-instance judgment.

59. Subsequently, on 19 December 2002, the appsiciodged a
complaint with the Constitutional Court§tavni sud Republike Hrvatgke
under section 62 of the Constitutional Court Act. their constitutional
complaint the applicants reiterated their earligguanents, relying on the
relevant provisions of the Constitution and of @anvention.

60. On 3 November 2003 the applicants' lawyer éadgn application
with the Constitutional Court to expedite the pextiags. On 7 February
2007 the Constitutional Court dismissed the appt€acomplaint in its
decision no. U-llI- 3138/2002, published in the iCifll Gazette no. 22 of 26
February 2007. The relevant parts of the decistawl las follows:

“The first-instance court established in the impedjjudgment that the criteria for
formation of classes in the defendant primary stthéad been knowledge of the
Croatian language and not the pupils’ ethnic oridgiime [first-instance] court
considered that the complainants had failed to e@tbeir assertion that they had been
placed in their classes on the basis of their fatid ethnic origin. The [first-instance]
court stressed that the complainants relied exatlision the Report on the activities
of the Ombudsman in the year 2000. However, the @isiman said in his evidence
that the part of the Report referring to the edocadbf Roma had been injudicious
because all the relevant facts had not been esttabli

The first-instance court relied on section 27 peapg 1 of the Primary Education
Act ... which provides that teaching in primary sols is in the Croatian language and
Latin script, and considered lack of knowledge bé tCroatian language as an
objective impediment in complying with the requirems of the school curriculum,
which also transpires from the conclusion of a gtodrried out for the needs of the
Croatian Helsinki Committee. The [first-instanceluct found: 'pupils enrolling in the
first year of primary schools have to know the Giaralanguage, so that they are able
to follow the teaching, if the purpose of primargueation is to be fulfilled. It is
therefore logical that classes with children whora know the Croatian language
require additional efforts and commitment of teashe particular to teach them the
Croatian language.'

The first-instance court found that the defenddmatd not acted against the law in
that they had not changed the composition of ctassee established, as only in
exceptional situations was the transfer of pupitsnf one class to another allowed.
The [first-instance] court considered that thisctice respected the integrity of a class
and its unity in the upper grades.

The [first-instance] court considered that classiesuld be formed so as to create
favourable conditions for an equal approach tgafils according to the prescribed
curriculum and programme, which could be achievel¢ here a class consisted of
a permanent group of pupils of approximately theesage and knowledge.
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Furthermore, the [first-instance] court found thlé complainants had failed to
prove their assertion that ... they had a curricudf significantly smaller volume than
the one prescribed for primary schools by the Migisf Education and Sport on 16
June 1999. The ([first-instance] court found that thbove assertion of the
complainants relied on the Ombudsman's report. Mewahe Ombudsman said in
his testimony that he did not know how the facttthm Roma-only classes the
teaching followed a so-called special programmelfeh established.

The [first-instance] court established that teaghim the complainants' respective
classes and the parallel ones followed the samécolum. Only in the KruSanec
Primary School were there some deviations fronstif®ol curriculum, but the [first-
instance] court found those deviations permissdihee they had occurred ... at the
beginning of the school year owing to low attenaanc

After having established that the complainants haidbeen placed in their classes
according to their racial and ethnic origin andt tee curriculum had been the same
in all parallel classes, the first-instance coustidssed the complainants' action.

The reasoning of the first-instance judgment .avghthat the defendant primary
schools replied to the complainants' allegationfobews:

"The [defendant schools] enrolled in the first ydawse children found psycho-
physically fit to attend primary school by a conted composed of a physician, a
psychologist, a school counsellge@iagog, a defectologist and a teacher. They did
not enrol Croatian children or Roma children ashsbat children found by the said
committee to be psychologically and physicallytditbe enrolled in primary school.
... The defendant primary schools maintain thaffitis¢ obstacle for Roma children
in psychological tests is their lack of knowledde¢h® Croatian language in terms of
both expression and comprehension. As to the emadti@spect of maturity, these
children mostly have difficulty channelling theimetions. In terms of social
maturity, children of Roma origin do not have thasis hygienic skills of washing,
dressing, tying or buttoning, and a lot of timeneeded before they achieve these
skills. ... It is therefore difficult to plan clastructures with sufficient motivation for
all children, which is one of the obligations ofirpary schools. There are classes
composed of pupils not requiring additional schoglito follow the teaching
programme and classes composed of pupils who eeguipplementary work and
assistance from teachers in order to acquire thessary [skills] they lack owing to
social deprivation. ..."

The reasoning of the same judgment cites the tesginof M.P.-P., a school
counsellor and psychologist in the Macinec Primachool, given on 12 December
2001 ...

'‘Before enrolment the committee questions the odildin order to establish
whether they possess the skills necessary fordittgrschool. Classes are usually
formed according to the Gauss curve, so that thpribain a given class are
average pupils and a minority below or above awerag However, in a situation
where 70% of the population does not speak Croadauifferent approach is
adopted so as to form classes with only pupils dbhaot speak Croatian, because
in those classes a teacher's first task is to téechhildren the language.'
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The above shows that the allocation of pupils ts®ts is based on the skills and
needs of each individual child. The approach idviddalised and carried out in
keeping with professional and pedagogical standarbss, the Constitutional Court
finds the approach applied correct since only dedliexperts, in particular in the
fields of pedagogy, school psychology and defegwl@re responsible for assigning
individual children to the appropriate classes.

The Constitutional Court has no reason to quesherfindings and expert opinions
of the competent committees, composed of physicigms/chologists, school
counsellors gedagog, defectologists and teachers, which in the irtstase found
that the complainants should be placed in sepalasses.

None of the facts submitted to the Constitutional/€ leads to the conclusion that
the placement of the complainants in separate edasms motivated by or based on
their racial or ethnic origin.

The Constitutional Court finds that their placempotsued the legitimate aim of
necessary adjustment of the primary educationaésyso the skills and needs of the
complainants, where the decisive factor was tresik lof knowledge or inadequate
knowledge of Croatian, the language used to teasbhools.

The separate classes were not established forutpoge of racial segregation in
enrolment in the first year of primary school bateemeans of providing children with
supplementary tuition in the Croatian language eliminating the consequences of
prior social deprivation.

It is of particular importance to stress that ttagistical data on the number of Roma
children in separate classes in the school-yead-2002 ... are not in themselves
sufficient to indicate that the defendants' practieas discriminatory (see also the
European Court of Human Rights judgmehiisgh Jordan v. the United Kingdom
no. 24746/94, § 154, amlH. and Others v. the Czech Repub§al6).

Moreover, the complainants themselves maintairh@ir tconstitutional complaint
that in the school-year 2001-2002 40.93% of Romifdien in Meiimurje County
were placed in regular classes, which tends to aupjpe Constitutional Court's
conclusion that there is no reason to challengectiteect practice of the defendant
primary schools and expert committees.

In their constitutional complaint the complainafisther point out that: 'Even if
lack of knowledge of the Croatian language on eneoit in the first year was a
problem, the same could not be said of the comatas enrolment in upper grades.'
They therefore consider that their rights were atiedl by the courts' findings that it
had been justified to maintain separate [Roma-oalgkses in the upper grades in
order to preserve the stability of the wholenessa @jfiven class. The complainants
submit that the stability of a class should not éhdween placed above their
constitutional rights, multiculturalism and natibeguality.

In that regard the Constitutional Court acceptscthraplainants' arguments.

While the Constitutional Court considers correal asceptable the courts' findings
that lack of knowledge of the Croatian languagerasgnts an objective obstacle
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justifying the formation of separate classes fdlden who do not speak Croatian at
all or speak it badly when they start school, eadng in mind the particular
circumstance of the present case, it cannot ateegdbllowing conclusion of the first-
instance court:

'Furthermore, the integrity and unity of a classdspected in the upper grades.
Therefore, transfer of children from one class iother occurs only exceptionally
and in justified cases ... because a class is aojeneous whole and transferring
children from one class to another would producesst ... The continuity of a
group is a precondition for the development ofasslcollective ...'

Accordingly, the Constitutional Court cannot accéipe¢ following view of the
appellate court:

"The classes are formed when the children entefitsteyear of their schooling,
not every year, and their composition changes embyeptionally. They become a
settled whole which makes for work of a higher gyadnd it is not pedagogically
justified to change them. Therefore this court like first-instance court, concludes
that maintaining established classes did not amimuah unlawful act.'

The above views of the courts would have been dgabkphad they referred to the
usual situations concerning the assignment of pupiupper grade classes in primary
schools where no objective need for special measesésted, such as forming
separate classes for children with inadequate cardrofCroatian.

Considering the circumstances of the present dhaseConstitutional Court finds
that it is in principle objectively and reasonafplgtified to maintain separate classes
in the upper grades of primary school only for fmipiho have not attained the level
of Croatian necessary for them to follow the schoadriculum of regular classes

properly. ...

However, there is no objective or reasonable jistion for not transferring to a
regular class a pupil who has attained proficieimcZroatian in the lower grades of
primary school and successfully mastered the plestischool curriculum.

Keeping such a pupil in a separate class agairssiohiher will ... for reasons
unrelated to his or her needs and skills would tecaeptable from the constitutional
point of view with regard to the right of equalibefore the law, guaranteed under
Section 14 paragraph 2 of the Constitution.

. a constitutional complaint is a particular ditnonal instrument for the
protection of a legal subject whose human righfundamental freedom guaranteed
under the Constitution has been infringed in aividdal act of a State or public body
which determined his or her rights and obligations.

The present constitutional complaint concerns inmgdgjudgments referring to the
school year 2001/2002. However, not a single comald alleges that in that school
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year he or she was a pupil in a separate [Romg-argper-grade class or was
personally affected or concerned by the contestactipe ...

Although it does not concern the individual legabsipion of any of the
complainants ..., in respect of the complainantshegal complaint about the
maintaining of Roma-only classes in the upper ggadé primary school the
Constitutional Court has addressed the followingsgjion:

- was the continued existence of Roma-only classéise upper grades of primary
school ... caused by the defendants' intent taidigtate those pupils on the basis of
their racial or ethnic origin?

... hone of the facts submitted to the Constitwtid@ourt leads to the conclusion that
the defendants' ... practice was aimed at discatiin of the Roma pupils on the
basis of their racial or ethnic origin.

The complainants further complain of a violationtleéir right to education on the
ground that the teaching organised in those clasassmore reduced in volume and
in scope than the Curriculum for Primary School®mdd by the Ministry of
Education and Sport on 16 June 1999. They con#idertheir placement in Roma-
only classes with an inferior curriculum stigmasigeem as being different, stupid,
intellectually inferior and children who need to $eparated from normal children in
order not to be a bad influence on them. Owinghwirtsignificantly reduced and
simplified school curriculum their prospects of liég education or enrolment in high
schools as well as their employment options or cearof advancement are slimmer

After considering the entire case-file, the Consitinal Court has found that the
above allegations are unfounded. The case-fildudirg the first-instance judgment
..., shows that the allegations of an inferior imulum in Roma-only classes are not
accurate. The Constitutional Court has no reasajuéstion the facts as established
by the competent court.

The possible difference in curricula between patallasses for objective reasons
(for example the low attendance at the KruSanemdsi School, where in the first
term of school year 2001/2002 the pupils in cladses1d, 2b and 2c missed 4,702
lessons in total, 4,170 of which were missed for jostified reason) does not
contravene the requirement that the curriculumhieesame in all parallel classes.

The Constitutional Court is obliged to point outttimeither the Constitution nor the
Convention guarantees any specific requirementsezoimg school curricula or their
implementation. First and foremost the Constitutéord the Convention guarantee a
right of access to educational institutions exigtin a given State, as well as an
effective right to education, in other words thaery person has an equal right to
obtain official recognition of the studies which be she has completed (a similar
view was expressed by the European Court of HumightRin a case relating to
certain aspects of the laws on the use of languagesducation in Belgium v.
Belgium). ...
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... the Constitutional Court finds the evidencersitted in the present proceedings
insufficient to show beyond doubt that the commaits had to follow a school
curriculum of lesser scope. ...

Thus, the Constitutional Court considers the complas' assertion about being
stigmatised as a subjective value judgment, with@matsonable justification. The
Constitutional Court finds no factual support foe tcomplainants' assertion that the
source of their stigmatisation was an allegedlyuced curriculum owing to which
their prospects for further education were loward alismisses that assertion as
arbitrary. The competent bodies of the RepublicCobatia recognises the level of
education a person has completed irrespectivesobhher racial or ethnic origin. In
that respect everyone is equal before the law, eghal chances of advancement
according to their abilities.”

[I. RELEVANT DOMESTIC LAW

A. The Constitution

61. Article 14 of the Constitution reads:

“Everyone in the Republic of Croatia shall enjaghts and freedoms, regardless of
race, colour, gender, language, religion, politioalother belief, national or social
origin, property, birth, education, social statu®ther characteristics.

All shall be equal before the law.”

B. The Constitutional Court Act

62. The relevant part of section 62 of the Couttihal Act on the
Constitutional Courtlystavni zakon o Ustavnom sudu Republike Hrvatske
Official Gazette no. 49/2002, of 3 May 2002; “therStitutional Court
Act”) reads:

“1. Everyone may lodge a constitutional complaitth the Constitutional Court if
he or she deems that the individual act of a diatyy, a body of local and regional
self-government, or a legal person with public attly, which decided about his or
her rights and obligations, or about suspicion ccuaation of a criminal act, has
violated his or her human rights or fundamentaddi@ms, or his or her right to local
and regional self-government guaranteed by the ft@otisn (hereinafter:
constitutional right)...

2. If another legal remedy exists against the viotaof the constitutional right
[complained of], the constitutional complaint mag lbdged only after that remedy
has been exhausted.

3. In matters in which an administrative action ior,civil and non-contentious
proceedings, an appeal on points of law is allowenhedies are exhausted only after
the decision on these legal remedies has been.given
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C. The Administrative Disputes Act

63. Section 67 of the Administrative Disputes Agakon o upravnim
sporovima Official Gazette nos. 53/1991, 9/1992 and 77/1988yides for
special proceedings for the protection of consthal rights and freedoms
from unlawful acts of public officials, specificglthat an action can be
brought if the following conditions are met: (a) anlawful action has
already taken place, (b) such action is the work aofgovernment
official/lbody/agency or another legal entity, (ogtaction resulted in a
violation of one or more of the plaintiff's conatibnal rights, and (d) the
Croatian legal system does not provide for anyraglienue of redress.

D. The Primary Education Act

64. The relevant provisions of the Primary EdwratAct (Zakon o
osnovnhom SkolstyuOfficial Gazette nos. 59/1990, 26/1993, 27/1993,
29/1994, 7/1996, 59/2001, 114/2001 and 76/200%): rea

Section 2

“The purpose of primary education is to enableigilgo acquire knowledge, skills,
views and habits necessary for life and work othier education.

A school is obliged to ensure continuous develognoéreach pupil as a spiritual,
physical, moral, intellectual and social being ot@dance with her or his abilities
and preferences.

The aims of primary education are:

- to arouse and cultivate in pupils an interest amtkpendence in learning and
problem solving as well as creativity, moral copbsesiness, aesthetic tastes and
criteria, self-esteem and responsibility towards self and nature, social, economic
and political awareness, tolerance and abilitydeperate, respect for human rights,
achievements and aspirations;

- to teach literacy, communication, calculation,ientific and technological
principles, critical observation, rational argunain, understanding of the life we
live and understanding of the interdependence opleeand nature, individuals and
nations.

The aims and tasks of primary education shall belised according to the
established teaching plans and programmes.”

Section 3
“Primary education lasts at least eight years.

Primary education is in principle mandatory fordaiildren from six to fifteen years
of age”
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[ll. COUNCIL OF EUROPE REPORTS CONCERNING CROATIA

A. The European Commission against Racism and Interance
(ECRI)

1. The first report on Croatia, published on 9 Rimber 1999

65. The relevant part of the report concerning sheation of Roma
reads:

“32. Overall, Roma/Gypsy are reported to contitméace societal discrimination
and official inaction when complaints are filedoBress has been made in the fields
of education and public awareness, through theigativn of studies on the subject of
Romani education, initiatives related to the orgation and financing of education of
Roma children, training of Roma teachers, and publiums on the difficulties faced
by Roma/Gypsy society. The authorities are encadag give further support to
such initiatives, taking into account ECRI's gehexicy recommendation No. 3 on
combating racism and intolerance against Roma/@gpsi.”

2. The second report on Croatia, published onlg 2001
66. The relevant part of this report reads:

“Access to education

41. Education of Roma/Gypsy children is a seripusblem in Croatia. Many
Roma/Gypsy children do not go to school, havingegitdropped out or having never
attended. According to Roma/Gypsy representatittesre are regions where not a
single Roma/Gypsy child attends school. ECRI undads that the reasons for this
situation are complex, and there is no easy soiutiowever emphasises the need to
increase the participation of Roma/Gipsy childrénak levels of education. The
Croatian authorities are encouraged to make speff@ts in this regard.

42. ECRI wishes to draw attention to its Generdidy Recommendation No. 3 on
combating racism and intolerance against Roma/@gpsivhere the existence of
discrimination in explaining the process of soceéclusion is highlighted. An
investigation should be carried out into the rofestereotypes and prejudices of
teachers, which may lead to low expectations fomR@&ypsy children. ECRI
recommends, in this respect, that training be eff¢o teachers, including information
about the particular needs and expectations of Reppsies and the ability to use
this knowledge effectively. As insufficient knowlgel of the Croatian language upon
entry to classes may also present an obstacle, E@GRhasises the importance of
preparatory classes, additional training in the alem language and increased
opportunities to study the Roma language in thi gaars of schooling, which might
assist Roma/Gypsy children in integrating into #ticational system. ECRI notes
with interest initiatives such as the “Programme Ifcluding Roma children in the
Education System of the Republic of Croatia”, lshett in 1998, and encourages the
authorities in their efforts to continue to devebop implement appropriate measures
in co-operation with Roma associations. Roma/Gygrgpnisations have highlighted
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the connection between poverty, poor living cowtiti and school attendance. The
Croatian authorities might consider creating speeissistance programmes for
Roma./Gypsy and other children from extremely ffaamilies who may find the costs
of textbooks, other school materials and propeosktiress prohibitive.”

3. The third report on Croatia, published on 17cBmber 2004
67. The relevant part of this report reads:

“Education and awarenessraising

83. ECRI is concerned to learn that schoolbooksiedimmes convey negative
images of certain minority groups, particularlyRoma.

Situation of the Roma community in Croatia

137. ECRI is pleased to learn that in October 26838 government adopted a
National Programme for the Roma which aims to resaghany of the difficulties
encountered by Roma in their day-to-day lives. Thhegramme is based on the
observation that Roma are largely marginalisedaociad and public activities and
experience worse living conditions than the averaggority population and other
minorities. The programme aims to abolish all forofsdiscrimination, violence,
stereotyping and prejudice against Roma, while @mgithat they do not lose their
own identity, culture or traditions. In order tohgve this aim, the programme sets
out a series of measures in areas such as acceg&zémship, education, housing,
access to public services and relations with tHie@adn 2004, a commission made up
of government representatives, Roma and NGO reqiasees was set up to monitor
the programme and develop a joint action plan Herdifferent ministries. A number
of measures have already been taken, such asaihe¢r of Roma as assistants in
schools or as police officers and the training ofuryg Roma at seminars on
participation in public life. ... However, implentation of the programme has not
really got off the ground yet and NGOs are critichthe lack of budgetary resources
provided, though these are essential to the sucoéssuch a programme. The
programme must be regarded as positive, althouglEG@RI's view it does not
sufficiently emphasise the part played by sterdaty@and prejudice against Roma,
both among the population and among representativéee public authorities, in the
difficulties encountered by this community. ECRé@lnotes with interest that the
Government is in the process of adopting a Natiéx@ion Plan for Roma, which
proposes a wide range of measures to improve tingtisin of Roma.

Access to education for Roma children

141. In its second report on Croatia, ECRI recomied that the Croatian
authorities make special efforts to increase thigigation of Roma children at all
levels of education.

142. The authorities have taken measures to tieiliRoma children's access to
education, such as setting up nursery school damsabling them to learn Croatian,
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training teachers in Roma culture and training yp&oma as assistants in schools.
Some Roma now receive state grants to enrol ineusity. However, as they are very
recent and applied on a small scale these meaatgeasot enough to offset the fact
that Roma children are very much behind in termsqofal opportunities in education.
Many Roma children leave school at a very early apey do not always have access
to education in their mother tongue and their owhuce in schools, in spite of the
legislation on the rights of national minoritiesialh provides for this possibility. The
authorities have explained to ECRI that this isaose the Roma have not asked for it
themselves and because the Romani language is tandasdised, with several
Romani dialects in Croatia. However, some Romaesprtatives have expressed the
wish that the school curriculum for Roma childrémogld include teaching of their
mother tongue and Roma culture, though they alsphesise the importance of
learning Croatian.

143. ECRI is particularly concerned by allegatidinat separate classes solely for
Roma children exist alongside classes for non-Rohildren in some schools in the
Medjimurje region. According to several NGOs, irdihg the European Roma Rights
Centre, education in the classes set aside for Rdmitdren is of poorer quality than
in the other classes. According to the authoritiesyever, the sole reason why there
are still classes comprising only Roma childrethes de facto segregation which they
face where housing is concerned, since Roma aretsoges in the majority in some
areas. Nevertheless, this explanation does notigeay response to allegations that
when the authorities tried to introduce mixed assmstead of separate classes in
some schools, they came up against opposition fteennon-Roma parents, who
apparently signed petitions against this measuith the result that the separate
classes were maintained. ECRI notes that procegdiog racial segregation are
pending before the national courts in this conoecti

Recommendations:

144. ECRI urges the Croatian authorities to takasares without delay to improve
equal opportunities for Roma children in educatidh.stresses the paramount
importance of elaborating a short-, medium- andyfmrm policy in the matter and
providing sufficient funds and other resourcesnbplement this policy. In particular,
it should be made easier for Roma children to I&noatian while also allowing those
who so wish to be taught their Romani dialect andhR culture.

145. ECRI encourages the Croatian authoritieotalact an in-depth investigation
into the allegations that segregation is practibetlveen Roma and non-Roma
children in some schools and to rapidly take a# thecessary measures, where
appropriate, to put an end to such situations.

146. ECRI reiterates its recommendations that ualystbe carried out on the
influence of stereotyping and prejudices among heesx; which may lead to low
expectations of Roma children. It encourages albsuees designed to educate
teachers about Roma culture.”
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B. Advisory Committee on the Framework Conventionfor the
Protection of National Minorities

1. Opinion on Croatia adopted on 6 April 2001

68. The relevant part of the opinion reads:
“Article 4

28. The Advisory Committee finds that Croatia has been able to secure full and
effective equality between the majority populataodd Roma and that the situation of
Roma remains difficult in such fields as employmembusing and education. It
appears, however, that Roma issues have recectyesl increasing attention from
the central authorities. The Advisory Committee dénit important that this
commitment increases the vigour with which sectprajects for Roma, such as the
ones in the field of education (see also commentieuArticle 12) , are pursued and
leads to the development, in consultations with Romf more comprehensive
programmes and strategies to address the concttmnis aational minority.

Avrticle 12

49. While recognising that there appears to béange-scale separation of Roma
children within the educational system of Croatiee Advisory Committee is highly
concerned about reports that in certain schoolsaohildren are placed in separate
classes and school facilities are organised andatggtin a manner that appears to
stigmatise Roma pupils. The Advisory Committee sstes that placing children in
separate classes should take place only wherafisslutely necessary and always on
the basis of consistent, objective and comprehenssts. The Advisory Committee
supports the efforts of the office of the Ombudsrtmmeview this situation with a
view to ensuring that Roma children have equal sxde, and opportunities to
continue to attend, regular classes. The AdvisogmR@ittee is aware of the
reservations expressed by some Roma with respebetmtegration of Roma pupils
in regular classes and supports efforts to invoRema parents and Roma
organisations in the process aimed at remedyingtineent situation. The Advisory
Committee considers that a key to reaching thisiaito secure that the educational
system reflects and takes fully into account thegleage and culture of the minority
concerned, as stipulated in the principles conthimethe Committee of Ministers;'
Recommendation No0.(2000)4 on the education of RGy@g8y children in Europe.
The Advisory Committee notes that the Governmer@rofatia adopted in July 1998 a
“Programme of Integration of Roma Children in thduEational and School System”
which contains a number of useful ideas in thipees The text of the Programme
appears however rather cursory in nature, and thesAry Committee considers that
Croatia needs to develop, implement and evaluatithefu its measures aimed at
improving the status of Roma in the educationalesyis
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V. PROPOSAL FOR CONCLUSIONS AND RECOMMENDATIONS BY
THE COMMITTEE OF MINISTERS

In respect of Article 12

The Committee of Ministergoncludesthat in certain schools in Croatia, Roma
children are reportedly placed in separate class®s$,school facilities are organised
and operated in a manner that appears to stignfatisea pupils. The Committee of
Ministersrecommendshat this question be reviewed, and necessaryunesasaken,
with a view to ensuring that Roma children haveat@ecess to, and opportunities to
continue to attend, regular classes, bearing indntite principles contained in the
Committee of Ministers' Recommendation No.(2000Mdeducation of Roma/Gypsy
children in Europe.”

2. Comments submitted by the Croatian Governmert6oSeptember
2001

69. The relevant part of the comments reads:

“Articles 12 and 14

The education of Roma is a serious problem caugetthdar way of life and their
attitude towards the system, laws, rights and akibgs of citizens and requires
particular efforts and solutions. The Croatian Miny of Education and Sports, in
cooperation with the other ministries and statditintgons, local administration and
self-government, as well as non-governmental oggditns, has initiated
programmes to resolve this issue at two levels:

a) Programme of integration of the Roma populaiida the educational system of
the Republic of Croatia.

b) Exercise of minority rights aimed at preservihgir mother tongue and culture.

Regarding pre-school education, the Ministry of &ation and Sports, in
cooperation with non-governmental organisationstiated a programme for the
inclusion of Roma children and their families, fdyamothers, into the system, but
only on a voluntary basis, while at the momente¢hare no effective mechanisms of
obligatory inclusion.

At the level of primary and secondary educationmRochildren attend classes
together with other children. Those children whondt speak the Croatian language
may well be enrolled in special classes where tleegive special attention with a
view to learning the Croatian language. This pcacts implemented only in the first
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and second grade of primary school, after whicldotm attend classes together with
children of other nationalities. Although this piiae has yielded some positive
results, priority is given to the organisation @é{school preparation to help Roma
children to overcome the language barrier, leambhsic rules of school conduct,
hygienic habits and needs, and strengthen thenteel affiliation and security in the
school environment. The Ministry of Education amubfs, in cooperation with the
local administration, has taken a number of meastoe this purpose — additional
assistance to overcome problems concerning thewislg and comprehension of
school lessons, adaptation of curricula to the se&dRoma children, granting of
accommodation for Roma pupils (attending secondatyools), follow up to the
process of inclusion, assisting in the preparatibyoung Roma for the profession of
teachers and trainers, providing free school meal$ bus transport to and from
school and so forth.”

3. Second Opinion on Croatia adopted on 1 Oct@e84
70. The relevant part of the opinion reads:

“ARTICLE 12 OF THE FRAMEWORK CONVENTION

Education of Roma children and contacts amongst pufs from different communities

Present situation
a) Positive developments

128. The authorities seem to be increasingly sgesto the problems of Roma
children in education and have launched new intagt including at the pre-school
level, which are aimed at improving the situatiowl attendance of Roma children in
schools. The National Programme for the Roma detailnumber of laudable
measures that could help to further the protectibthe Roma in the educational
system, such as the employment of Roma assistaohdes in regular classes and
provision of free meals for children.

b) Outstanding issues

129. The placing of Roma children in separateselssappears to be increasingly
rare in Croatia, but this practice, which has belallenged in pending legal cases,
continues in some schools in Medjimurje county. Naional Programme for the
Roma also endorses the idea of separate first-gRadea-only classes for those who
have not attended pre-school and are not profidgiethe Croatian language. Such
classes do not appear to be set up to foster tepahior of Roma language or other
elements of Roma culture, but rather to assistctiielren to obtain basic Croatian
language and other skills so that they can meeaiéhgands of the educational system.
While recognising that these are valuable aims,Ateisory Committee considers
that pupils should not be placed in such sepagatedial classes on the basis of their
affiliation with a national minority but rather ahe basis of the skills and needs of the
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individuals concerned, and where such placing ismdbonecessary, it should be for a
limited period only.

Recommendations

131. Croatia should fully implement the valuabtkieational initiatives contained
in the National Programme of the Roma, including@sth promoting increased
attendance of Roma children in pre-schools. Theisaged remedial first-grade
classes should, however, not be concewgrtiori as Roma classes, but as classes in
which individuals are placed on the basis of tis&ils and needs, regardless of their
ethnicity.

4. Comments submitted by the Croatian GovernmedBaApril 2005
71. The relevant part of the comments reads:

“Education of Roma children and contacts amongst pufs from different
communities

The programme of pre-school education is intendeshtompass as large a number
of Roma children as possible and thus create tkeopdition for their successful
entrance into the primary education system. Theigdttin of Science, Education and
Sports has also supported the establishment ofekijadtens for Roma children in
cooperation with Roma NGOs, international orgamsat and local authorities. The
responsible bodies are also helping with the eneatnef Roma pupils in institutions
of secondary and higher education and are provistindent grants.

By increasing the number of Roma children in preest education, conditions are
created for their enrolment in regular primary sukd

C. Commissioner for Human Rights

1. Report by Mr Alvaro Gil-Roberts, Commissiormr Human Rights,
on his visit to the Republic of Croatia, 14-16 J20&4

72. The relevant part of the report reads:

“11l. Situation of the Roma community

27. In spite of non-discrimination on a legal platiee treatment meted out to the
Roma minority still raises anxieties since this glagion continues to undergo social
and economic discrimination. It should neverthelbssobserved that efforts have
been undertaken in institutional matters especiditlg Government having set up a
National Council of Roma chaired by the Deputy Rrilfinister. Locally, and around
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Medimurje in particular, most districts have had weded electricity connected and
are served by school transport.

A. Segregation in schools

30. The year 2002 saw the worsening of problemsrarahe town ofCakovec
which applied a practice of separating Roma and-Roma pupils in schools. An
atmosphere of intolerance took hold; non-Roma gargent so far as to stage a
demonstration in front of a school at the starthaf 2002/2003 school year, denying
entry to the Roma children. Under strong nationad @nternational pressure, the
authorities recognised that these practices existedl undertook to review this
guestion.

31. When | visitedCakovec, | had the opportunity to visit a primarpsel with a
mixed enrolment. | hasten to thank the head andsta# of this school for their
reception. My discussions with them satisfied meg the situation had substantially
improved thanks to the commitment of all concern€grtain difficulties still
lingered, however. The Mé@nurje region has a high proportion of Roma andsth
have a large enrolment of Roma pupils who makesumach as 80% of certain age
bands. But these figures cannot justify any sedir@gavhatsoever between children,
who must be equally treated. | sincerely hope theélidoe no recurrence of the events
which took place in the past, and it is imperatisgeguarantee that the social and
ethnic mix is maintained for the sake of having Rosnd non-Roma children
educated together in the same classes.

32. Difficulties over Roma pupils' Croatian langaggoficiency were also reported
to me. | would stress the importance of puttingpalpils through the same syllabus
and the same teaching process in one class. Noesthéhe knowledge gap problem
is not to be evaded. As a remedy to it, it couldibeful to set up at national level pre-
school classes for children whose mother tongumisCroatian. That way, they will
acquire a sufficient grounding in the Croatian laage to be able to keep up with the
primary school courses later, while at the same fiamiliarising themselves with the
school institution. In the second place, it restthwhe parents to ensure the sound
learning of the language and their children's ragattendance for the entire school
course.”

2. Final Report by Mr Alvaro Gil-Robles on the HamrRights
Situation of the Roma, Sinti and Travellers in Eeo(dated
15 February 2006)

73. In the third section of the report, which cerms discrimination in

education, the Commissioner noted that the fadtalsggnificant number of

Roma children did not have access to educationsohdar standard to that
enjoyed by other children was in part a result stdminatory practices

and prejudices. In that connection, he noted thgtegation in education
was a common feature in many Council of Europe negnfitates. In some
countries there were segregated schools in seggattlements, in others
special classes for Roma children in ordinary sthaoBeing subjected to
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special schools or classes often meant that theddren followed a
curriculum inferior to those of mainstream classelsich diminished their
opportunities of further education and finding eayphent in the future...
At the same time, segregated education denied Rotha and non-Roma
children the chance to know each other and to lealne as equal citizens.
It excluded Roma children from mainstream soci¢tye very beginning of
their lives, increasing the risk of their being ghtuin the vicious circle of
marginalisation.

74. It was also noted that special classes oriapearricula for the
Roma had been introduced with good intentions, tfe purposes of
overcoming language barriers or remedying the ladk pre-school
attendance of Roma children. Evidently, it was seagy to respond to such
challenges, but segregation or systematic placemie®oma children in
classes which followed a simplified or a special nRni-language
curriculum while isolating them from other pupilsasvclearly a distorted
response. Instead of segregation, significant esiphaad to be placed on
measures such as pre-school and in-school eduahtemd linguistic
support as well as the provision of school assistéao work alongside
teachers. In certain communities, it was crucialaise the awareness of
Roma parents — who themselves might not have reagdbsibility to attend
school — of the necessity and benefits of adeqedigcation for their
children.

75. In conclusion, the Commissioner made a numbeair
recommendations related to education. Where segegaducation still
existed in one form or another, it had to be regilaloy ordinary integrated
education and, where appropriate, banned througisldion. Adequate
resources had to be made available for the pravigd pre-school
education, language training and school assistamirig in order to ensure
the success of desegregation efforts. Adequatessassat had to be made
before children were placed in special classeqyrder to ensure that the
sole criterion in the placement was the objectigeds of the child, not his
or her ethnicity.

76. The excerpt of the report concerning Croa#ls:

“52. While visiting Croatia in 2004, | learned @two-year programme, initiated in
2002, to prepare all Roma children for schools,eungthich children were taught
various skills in the Croatian language. Under@hneatian Action Plan for the Decade
for Roma Inclusion, special efforts to improve podool education for Roma
children have been continued with a view to fullegration in the regular school
system. ...”
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IV. OTHER COUNCIL OF EUROPE DOCUMENTS

A. The Committee of Ministers

1. Recommendation No. R (2000) 4 of the Commuttédinisters to
member states on the education of Roma/Gypsy ehildr Europe
(adopted by the Committee of Ministers on 3 Febru2000 at the
696th meeting of the Ministers' Deputies)

77. The recommendation provides as follows:

“The Committee of Ministers, under the terms ofide 15.b of the Statute of the
Council of Europe,

Considering that the aim of the Council of Eurogetéd achieve greater unity
between its members and that this aim may be pdysug@articular, through common
action in the field of education;

Recognising that there is an urgent need to budd foundations for future
educational strategies toward the Roma/Gypsy pdadiirope, particularly in view
of the high rates of illiteracy or semi-literacy ang them, their high drop-out rate, the
low percentage of students completing primary etlowaand the persistence of
features such as low school attendance;

Noting that the problems faced by Roma/Gypsieshia field of schooling are
largely the result of long-standing educationaiges$ of the past, which led either to
assimilation or to segregation of Roma/Gypsy chkitdat school on the grounds that
they were 'socially and culturally handicapped’;

Considering that the disadvantaged position of R@wgsies in European societies
cannot be overcome unless equality of opportunitythe field of education is
guaranteed for Roma/Gypsy children;

Considering that the education of Roma/Gypsy céildshould be a priority in
national policies in favour of Roma/Gypsies;

Bearing in mind that policies aimed at addressihg fproblems faced by
Roma/Gypsies in the field of education should benm@hensive, based on an
acknowledgement that the issue of schooling for &@wpsy children is linked with
a wide range of other factors and pre-conditiorsnely the economic, social and
cultural aspects, and the fight against racismdisctimination;

Bearing in mind that educational policies in favafilRoma/Gypsy children should
be backed up by an active adult education and mo@dteducation policy; ...

Recommends that in implementing their educationcjgs the governments of the
member states:

— be guided by the principles set out in the appetadthis Recommendation;
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— bring this Recommendation to the attention ofrédevant public bodies in their
respective countries through the appropriate natiohannels.”

78. The relevant sections of the Appendix to Reoemdation
No. R (2000) 4 read as follows:

“Guiding principles of an education policy for Ro@gpsy children in Europe

I. Structures

1. Educational policies for Roma/Gypsy childrenodd be accompanied by
adequate resources and the flexible structuresssapeto meet the diversity of the
Roma/Gypsy population in Europe and which take iatmount the existence of
Roma/Gypsy groups which lead an itinerant or s¢imeiant lifestyle. In this respect,
it might be envisaged having recourse to distandecation, based on new
communication technologies.

2. Emphasis should be put on the need to bettesrdioate the international,
national, regional and local levels in order to idvdispersion of efforts and to
promote synergies.

3. To this end member states should make the igssof Education sensitive to
the question of education of Roma/Gypsy children.

4. In order to secure access to school for RomagGychildren, pre-school
education schemes should be widely developed anl@ mecessible to them.

5. Particular attention should also be paid to theed to ensure better
communication with parents, where necessary usiegiators from the Roma/Gypsy
community which could then lead to specific cangessibilities. Special information
and advice should be given to parents about thesség of education and about the
support mechanisms that municipalities can offenili@as. There has to be mutual
understanding between parents and schools. Thentparexclusion and lack of
knowledge and education (even illiteracy) also prechildren from benefiting from
the education system.

6. Appropriate support structures should be seihuprder to enable Roma/Gypsy
children to benefit, in particular through positigetion, from equal opportunities at
school.

7. The member states are invited to provide tlees®ary means to implement the
above-mentioned policies and arrangements in otdeclose the gap between
Roma/Gypsy pupils and majority pupils.

[I. Curriculum and teaching material

8. Educational policies in favour of Roma/Gypsyldien should be implemented
in the framework of broader intercultural policiéaking into account the particular
features of the Romani culture and the disadvadtagsition of many Roma/Gypsies
in the member states.
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9. The curriculum, on the whole, and the teachimgterial should therefore be
designed so as to take into account the culturtity of Roma/Gypsy children.
Romani history and culture should be introducethis teaching material in order to
reflect the cultural identity of Roma/Gypsy childre The participation of
representatives of the Roma/Gypsy community shooéd encouraged in the
development of teaching material on the historyltuce or language of the
Roma/Gypsies.

10. However, the member states should ensure thistdoes not lead to the
establishment of separate curricula, which mighdl¢o the setting up of separate
classes.

11. The member states should also encourage treogenent of teaching material
based on good practices in order to assist teacimertheir daily work with
Roma/Gypsy pupils.

12. In the countries where the Romani languageadgen, opportunities to learn in
the mother tongue should be offered at school tm&Gypsy children.

lll. Recruitment and training of teachers

13. It is important that future teachers shouldpbevided with specific knowledge
and training to help them understand better theim&Gypsy pupils. The education
of Roma/Gypsy pupils should however remain an iategart of the general
educational system.

14. The Roma/Gypsy community should be involvedthia designing of such
curricula and should be directly involved in thelidery of information to future
teachers.

15. Support should also be given to the trainind secruitment of teachers from
within the Roma/Gypsy community.

2. Recommendation CM/Rec (2009)9 of the Comnuftddinisters to
member states on the education of Roma and TravetieEurope
(adopted by the Committee of Ministers on 17 Jud@92at the
1061st meeting of the Ministers' Deputies)

79. The relevant part of the recommendation reads:

“The Committee of Ministers ...

1. Recommends that the governments of member stats due regard for their
constitutional structures, national or local sitoa$ and educational systems:
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b. elaborate, disseminate and implement educatidicig® focusing on ensuring
non-discriminatory access to quality educationfoma and Traveller children, based
on the orientations set out in the appendix toi®mmendation;

d. ensure, through local and regional authoritieat Roma and Traveller children
are effectively accepted in school;

80. The relevant sections of the Appendix to Recemdation CM/Rec
(2009)4 read as follows:

I. Principles of policies

5. Member states should ensure that legal measamesin place to prohibit
segregation on racial or ethnic grounds in edunatidth effective, proportionate and
dissuasive sanctions, and that the law is effelgtimplemented. Where de facto
segregation of Roma and Traveller children basedheir racial or ethnic origin
exists, authorities should implement desegregatieasures. Policies and measures
taken to fight segregation should be accompaniedappropriate training of
educational staff and information for parents.

6. Educational authorities should set up assessprenedures that do not result in
risks of enrolling children in special-educatiostitutions based on linguistic, ethnic,
cultural or social differences but facilitate accés schooling. Roma and Traveller
representatives should be involved in defining anwhitoring these procedures.

II. Structures and provision for access to educatio

“9. Roma and Travellers should be provided withindéred access to mainstream
education at all levels subject to the same cadtas the majority population. To
accomplish this goal, imaginative and flexible iatives should be taken as required
in terms of educational policy and practice. Appiaige measures should also be
taken to ensure equal access to educational, alltlinguistic and vocational
opportunities offered to all learners, with partiguattention to Roma and Traveller
girls and women.

10. Attendance of preschool education for Roma Bradeller children should be
encouraged, under equal conditions as for othddrelm, and enrolment in preschool
education should be promoted if necessary by pioyigpecific support measures.



32

ORSUS AND OTHERS v. CROATIA JUDGMENT

lll. Curriculum, teaching material and teacher trai ning

19. Educational authorities should ensure thatesthers, and particularly those
working in ethnically mixed classes, receive spésgd training on intercultural
education, with a special regard to Roma and Thangel Such training should be
included in officially recognised programmes andwiti be made available in various
forms, including distance and online learning, swensthools, etc.

20. Teachers working directly with Roma and Traaelchildren should be
adequately supported by Roma or Traveller mediaborassistants and should be
made aware that they need to engage Roma and [Braediildren more in all
educational activities and not de-motivate thenplaging lower demands upon them
and encourage them to develop their full potential.

B. The Parliamentary Assembly

1. Recommendation no. 1203 (1993) on Gypsiesiogeu

81. The Parliamentary Assembly maahger alia, the following general

observations:

“One of the aims of the Council of Europe is torpote the emergence of a genuine
European cultural identity. Europe harbours marffedint cultures, all of them,
including the many minority cultures, enriching andntributing to the cultural
diversity of Europe.

A special place among the minorities is reservedd@ygpsies. Living scattered all
over Europe, not having a country to call their ptthey are a true European minority,
but one that does not fit into the definitions afianal or linguistic minorities.

As a non-territorial minority, Gypsies greatly contite to the cultural diversity of
Europe. In different parts of Europe they contrébum different ways, be it by
language and music or by their trades and crafts.

With central and east European countries now mengtetes, the number of
Gypsies living in the area of the Council of Eurdyaes increased drastically.

Intolerance of Gypsies by others has existed tHiougthe ages. Outbursts of racial
or social hatred, however, occur more and morelaglgu and the strained relations
between communities have contributed to the depleraituation in which the
majority of Gypsies lives today.

Respect for the rights of Gypsies, individual, fangkntal and human rights and
their rights as a minority, is essential to impraeir situation.



ORSUS AND OTHERS v. CROATIA JUDGMENT 33

Guarantees for equal rights, equal chances, egeatment, and measures to
improve their situation will make a revival of Gypknguage and culture possible,
thus enriching the European cultural diversity.

The guarantee of the enjoyment of the rights aeddoms set forth in Article 14 of
the European Convention on Human Rights is impbrtan Gypsies as it enables
them to maintain their individual rights.

82. As far as education is concerned, the Recordat&m states:

“vi. the existing European programmes for traintegchers of Gypsies should be
extended;

viii. talented young Gypsies should be encouragedstudy and to act as
intermediaries for Gypsies;

2. Recommendation no. 1557 (2002): 'The legabsdn of Roma in
Europe’

83. This recommendation stateger alia:

3. Today Roma are still subjected to discrimimatiomarginalisation and
segregation. Discrimination is widespread in eviéeld of public and personal life,
including access to public places, education, eympént, health services and
housing, as well as crossing borders and accessytom procedures. Marginalisation
and the economic and social segregation of Roma tareing into ethnic
discrimination, which usually affects the weakextial groups.

4. Roma form a special minority group, in so fartaey have a double minority
status. They are an ethnic community and most efnttbelong to the socially
disadvantaged groups of society.

15. The Council of Europe can and must play anontamt role in improving the
legal status, the level of equality and the livicwnditions of Roma. The Assembly
calls upon the member states to complete the spergé conditions, which are
necessary for the improvement of the situation @@ in Europe:

c. to guarantee equal treatment for the Romany ritynas an ethnic or national
minority group in the field of education, employmehousing, health and public
services. Member states should give special atbe hbi;



34 ORSUS AND OTHERS v. CROATIA JUDGMENT

i. promoting equal opportunities for Roma on thiedur market;

ii. providing the possibility for Romany studeris participate in all levels of
education from kindergarten to university;

iii. developing positive measures to recruit Romapublic services of direct
relevance to Roma communities, such as primary sewbndary schools, social
welfare centres, local primary health care cerdreslocal administration;

d. to develop and implement positive action andfguemtial treatment for the
socially deprived strata, including Roma as a slycitisadvantaged community, in
the field of education, employment and housing...;

e. to take specific measures and create specidiutishs for the protection of the
Romany language, culture, traditions and identity:

ii. to encourage Romany parents to send theidgil to primary school, secondary
school and higher education, including college miversity, and give them adequate
information about the necessity of education;

v. to recruit Roma teaching staff, particularly ameas with a large Romany
population;

f. to combat racism, xenophobia and intolerancetanehsure non-discriminatory
treatment of Roma at local, regional, national embernational levels:

vi. to pay particular attention to the phenomewémiscrimination against Roma,
especially in the fields of education and employthen

C. The European Commission against Racism and Inkerance
(ECRI)

1. ECRI general policy recommendation no. 3: 'Catinlg racism and
intolerance against Roma/Gypsies' (adopted by EQRE March
1998)

84. The relevant sections of this recommendatiates

“The European Commission against Racism and Irdots:
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Recalling that combating racism, xenophobia, antisem and intolerance forms an
integral part of the protection and promotion ofrfam rights, that these rights are
universal and indivisible, and that all human bsingvithout any distinction
whatsoever, are entitled to these rights;

Noting that Roma/Gypsies suffer throughout Eurapenfpersisting prejudices, are
victims of a racism which is deeply-rooted in sbgieare the target of sometimes
violent demonstrations of racism and intolerance tat their fundamental rights are
regularly violated or threatened;

Noting also that the persisting prejudices agaifama/Gypsies lead to
discrimination against them in many fields of sbeiad economic life, and that such
discrimination is a major factor in the processsotial exclusion affecting many
Roma/Gypsies;

recommends the following to Governments of memlateS:

— to ensure that discrimination as such, as welllissriminatory practices, are
combated through adequate legislation and to ioftedinto civil law specific
provisions to this end, particularly in the fieldd employment, housing and
education;

— to vigorously combat all forms of school segremattowards Roma/Gypsy
children and to ensure the effective enjoymentopfad access to education;

2. ECRI general policy recommendation no. 7 ononal legislation
to combat racism and racial discrimination (adopteg ECRI on
13 December 2002)

85. The following definitions are used for the moses of this
Recommendation:

“a) 'racism' shall mean the belief that a groundhsas race, colour, language,
religion, nationality or national or ethnic origjuastifies contempt for a person or a
group of persons, or the notion of superiority gfesison or a group of persons.

b) 'direct racial discrimination' shall mean aniffedential treatment based on a
ground such as race, colour, language, religiotiomality or national or ethnic
origin, which has no objective and reasonablefjoation. Differential treatment has
no objective and reasonable justification if it daet pursue a legitimate aim or if
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there is not a reasonable relationship of propoatity between the means employed
and the aim sought to be realised.

¢) ‘indirect racial discrimination' shall mean easwhere an apparently neutral
factor such as a provision, criterion or practie@rot be as easily complied with by,
or disadvantages, persons belonging to a groumkesid by a ground such as race,
colour, language, religion, nationality or natiomeal ethnic origin, unless this factor
has an objective and reasonable justification. Ttter would be the case if it pursues
a legitimate aim and if there is a reasonable icglahip of proportionality between
the means employed and the aim sought to be rddlise

86. In the explanatory memorandum to this recontagon, it is noted
(point 8) that the definitions of direct and indireracial discrimination
contained in paragraph 1 b) and c) of the Recomateddraw inspiration
from those contained in Council Directive 2000/43/Enplementing the
principle of equal treatment between persons igethype of racial or ethnic
origin and in Council Directive 2000/78/EC estahiigy a general
framework for equal treatment in employment andupation and on the
case-law of the European Court of Human Rights.

V. RELEVANT UNITED NATIONS MATERIALS

A. International Covenant on Civil and Political Rights

87. Article 26 of the Covenant provides:

“All persons are equal before the law and are ledtivithout any discrimination to
the equal protection of the law. In this respedte tlaw shall prohibit any
discrimination and guarantee to all persons equal effective protection against
discrimination on any ground such as race, colgex, language, religion, political or
other opinion, national or social origin, propettyth or other status.”

88. In points 7 and 12 of its General Observatioms 18 of
10 November 1989 on Non-Discrimination, the Humagh& Committee
expressed the following opinion:

“7. ... the Committee believes that the term iiismation' as used in the Covenant
should be understood to imply any distinction, asi@n, restriction or preference
which is based on any ground such as race, caeus,language, religion, political or
other opinion, national or social origin, propetyth or other status, and which has
the purpose or effect of nullifying or impairingethecognition, enjoyment or exercise
by all persons, on an equal footing, of all rightsl freedoms.

12. ... when legislation is adopted by a Statetypat must comply with the
requirement of article 26 that its content showtilre discriminatory.”

89. In point 11.7 of its Views dated 31 July 198 Communication
no. 516/1992 concerning the Czech Republic, the iGittee noted:
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“... the Committee is of the view, however, thag ihtent of the legislature is not
alone dispositive in determining a breach of ati2b of the Covenant. A politically
motivated differentiation is unlikely to be comgmdi with article 26. But an act which

is not politically motivated may still contraveneatiele 26 if its effects are
discriminatory.”

B. International Convention on the Elimination of All Forms of
Racial Discrimination

90. Article 1 of this Convention provides:

“... the term 'racial discrimination' shall mearyatistinction, exclusion, restriction
or preference based on race, colour, descent timnahor ethnic origin which has the
purpose or effect of nullifying or impairing thecognition, enjoyment or exercise, on
an equal footing, of human rights and fundamentakdoms in the political,
economic, social, cultural or any other field obpa life.

91. In its General Recommendation no. 14 of 22dWat993 on the
definition of discrimination, the Committee on tBdimination of Racial
Discrimination notedinter alia:

“1. ... A distinction is contrary to the Conventid it has either the purpose or the
effect of impairing particular rights and freedorifis is confirmed by the obligation
placed upon States parties by article 2, paragtaf), to nullify any law or practice
which has the effect of creating or perpetuatirgaladiscrimination. ...

2. ... In seeking to determine whether an actias hn effect contrary to the
Convention, [the Committee] will look to see whatligat action has an unjustifiable

disparate impact upon a group distinguished by, rac®ur, descent, or national or
ethnic origin.”

92. In its General Recommendation no. 19 of 18ustd 995 on racial
segregation and apartheid, the Committee observed:

“3. ... while conditions of complete or partialci@ segregation may in some
countries have been created by governmental pslicee condition of partial
segregation may also arise as an unintended bywptraaf the actions of private
persons. In many cities residential patterns afleieanced by group differences in
income, which are sometimes combined with diffeesnof race, colour, descent and
national or ethnic origin, so that inhabitants benstigmatized and individuals suffer
a form of discrimination in which racial ground®anixed with other grounds.

4. The Committee therefore affirms that a conditid racial segregation can also
arise without any initiative or direct involvement the public authorities. ..."

93. In its General Recommendation no. 27 of 16 usug2000 on
Discrimination against Roma, the Committee maaey alia, the following
recommendation in the education sphere:

“17. To support the inclusion in the school systefall children of Roma origin
and to act to reduce drop-out rates, in particalmong Roma girls, and, for these
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purposes, to cooperate actively with Roma paremtssociations and local
communities.

18. To prevent and avoid as much as possible égeegation of Roma students,
while keeping open the possibility for bilingual mother-tongue tuition; to this end,
to endeavour to raise the quality of education linsahools and the level of
achievement in schools by the minority communityrecruit school personnel from
among members of Roma communities and to promtaecuitural education.

19. To consider adopting measures in favour of &children, in cooperation with
their parents, in the field of education.”

94. In its concluding observations of 30 March 89%llowing its
examination of the report submitted by the CzechuRéc, the Committee
noted,inter alia:

“13. The marginalization of the Roma communitythie field of education is noted
with concern. Evidence that a disproportionatehlgéanumber of Roma children are
placed in special schools, leading to de factoatagégregation, and that they also

have a considerably lower level of participationsgcondary and higher education,
raises doubts about whether article 5 of the Cotimeis being fully implemented.”

C. Convention on the Rights of the Child
95. Articles 28 and 30 of this Convention provide:
Article 28
“1. States Parties recognize the right of thedchdl education, and with a view to
achieving this right progressively and on the basisqual opportunity, they shall, in

particular:

(a) Make primary education compulsory and avadldi#e to all;

(e) Take measures to encourage regular attendarsodools and the reduction of
drop-out rates.

Article 30

“In those States in which ethnic, religious or liggic minorities or persons of
indigenous origin exist, a child belonging to swchminority or who is indigenous
shall not be denied the right, in community withet members of his or her group, to
enjoy his or her own culture, to profess and psactiis or her own religion, or to use
his or her own language.”
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D. Declaration on the Rights of Persons Belongingp National or
Ethnic, Religious and Linguistic Minorities

96. The relevant part of Article 4 provides:

“1. States shall take measures where required sarerthat persons belonging to
minorities may exercise fully and effectively dfieir human rights and fundamental
freedoms without any discrimination and in full etity before the law.

E. United Nations Education, Scientific and Cultual organisation -
UNESCO

97. Articles 1 and 3 of the Convention againstcBimsination in
Education of 14 December 1960 provide:

Article 1

“1. For the purposes of this Convention, the tédiscrimination’ includes any
distinction, exclusion, limitation or preference ian being based on race, colour,
sex, language, religion, political or other opinimational or social origin, economic
condition or birth, has the purpose or effect oflifying or impairing equality of
treatment in education and in particular:

(a) Of depriving any person or group of personaatfess to education of any type
or at any level;

(b) Of limiting any person or group of persons d@ducation of an inferior
standard;

(c) Subject to the provisions of Article 2 of tHBonvention, of establishing or
maintaining separate educational systems or itistitsl for persons or groups of
persons; or

(d) Of inflicting on any person or group of persowonditions which are
incompatible with the dignity of man.

Avrticle 3

“In order to eliminate and prevent discriminatiorithin the meaning of this
Convention, the States Parties thereto undertake:

(&) To abrogate any statutory provisions and alhmiaistrative instructions and
to discontinue any administrative practices whiatvolve discrimination in
education;
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(b) To ensure, by legislation where necessary, there is no discrimination in
the admission of pupils to educational institutions

THE LAW

|. ALLEGED VIOLATION OF ARTICLE 6 § 1 OF THE CONVHETION

98. The applicants complained about the lengththef proceedings
before the national courts. They relied on Arti6l& 1 of the Convention
which, insofar as relevant reads as follows:

“In the determination of his civil rights and oHldigpns ..., everyone is entitled to a
... hearing within a reasonable time by [a] .burial...”

A. The Chamber judgment

99. In its judgment of 17 July 2008 the Chambemfb that Article 6
was applicable to the present case under its logad and that the length of
the proceedings had been excessive.

B. The parties' submissions to the Grand Chamber

1. Applicability of Article 6 8 1

100. The Government, relying on the Court's judgime the case of
Tinnelly & Sons Ltd and Others and McElduff and €shv. the United
Kingdom (10 July 1998 Reports of Judgments and Decisiol@98-1V),
disputed the applicability of Article 6 to the pestlings conducted before
the national courts upon the applicants’ civil@tti

101. The applicants argued in favour of the ajppiity of Article 6.

2. Merits

102. The applicants complained that the lengtiproteedings, and in
particular those before the Constitutional Courgd hexceeded the
reasonable time requirement.

103. The Government contested that argument.sgtgeghe special role
of the Constitutional Court and the fact that idh® address complex
constitutional issues in the applicants' case.
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C. The Court's assessment

1. Asto the Government's preliminary objection

104. In its judgmenEmine Arac¢ v. Turkeyno. 9907/02, 23 September
2008) the Court explicitly recognised, for the tfitsne, that the right of
access to higher education is a right of a civiure and, in so doing, it
abandoned the case-law of the Commissidnd(é Simpson v. the United
Kingdom no. 14688/89, Commission decision of 4 Decemb8B9l
Decisions and Reports (DR) 64, p. 188), which hattuded that Article 6
was inapplicable to proceedings concerning the law®ducation (on the
ground that the right not to be denied primary edioa fell within the
domain of public law). The Court considers that $hene reasoning applies
a fortiori in the context of primary educatioarumentum a maiore ad
minus.

105. In addition, in th&Kdk v. Turkeyjudgment (no. 1855/02, § 36,
19 October 2006), the Court found that, where #&eStanfers rights which
can be enforced by means of a judicial remedy etlvas, in principle, be
regarded as civil rights within the meaning of Aldi6 § 1 (see, along the
same linesTinnelly & Sons Ltd and Others and McEIlduff and éshcited
above, § 61).

106. As to the present case, it seems clear tHalisaute” arose in
respect of the applicants' initial and then contiguplacement in Roma-
only classes during their schooling in primary sibo The proceedings
before the domestic courts concerned the applicaaitegations of
infringement of their right not to be discriminatadainst in the sphere of
education, their right to education and their rigiot to be subjected to
inhuman and degrading treatment. The applicantedatheir complaints
before the regular civil courts and in the Constinal Court and their
complaints were examined on the merits.

107. Furthermore, the applicants' right not tallseriminated against on
the basis of race was clearly guaranteed underclarti4 8 1 of the
Constitution and, as such, enforceable before eébalar civil courts in the
national legal system (seejutatis mutandisTserkva Sela Sosulivka v.
Ukraine no. 37878/02, 8§ 42, 28 February 2008, @idmez v. Turkeyno.
16330/02, § 29, 20 May 2008).

In view of the above, the Court concludes thatdetié 8 1 is applicable
in the instant case.

2. Merits

108. The Court reiterates that the reasonableofes®e length of these
proceedings is to be assessed in the light of #incplar circumstances of
the case, regard being had to the criteria laidrdowthe Court's case-law,
in particular the complexity of the case, the aggolis’ conduct and that of
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the competent authorities, and the importance aitwas at stake for the
applicant in the litigation (seBufimann v. Germany6 September 1996, §
48, Reports1996-1V, andGast and Popp v. Germango. 29357/95, § 70,
ECHR 2000-11). In this connection the Court notbsttthe proceedings
commenced on 19 April 2002 and ended with the Gomisinal Court's
decision of 7 February 2007. While the case wagdipedecided by the
trial and appellate court, where the proceedingseth for some seven
months, the same cannot be said of the length afgedings before the
Constitutional Court, which lasted for four yeansie month and eighteen
days.

109. Although the Court accepts that the Consbibal Court's role of
guardian of the Constitution sometimes makes tiqdarly necessary for it
to take into account considerations other thanmtkee chronological order
in which cases are entered on the list, such andah@&e of a case and its
importance in political and social terms, the Cofinds that a period
exceeding four years to decide on the applicamats® @nd in particular in
view of what was at stake, namely the right to etioa, appears excessive.

110. Accordingly, the Court considers that in finesent case there has
been a violation of Article 6 8 1 of the Conventimm account of the length
of proceedings before the Constitutional Court.

II. ALLEGED VIOLATION OF ARTICLE 14 OF THE CONVENTON
READ IN CONJUNCTION WITH ARTICLE 2 OF PROTOCOL NQ.

111. The applicants complained that they had legmed their right to
education and discriminated against in this respaty relied on Article 2
of Protocol No. 1 and Article 14 of the Conventiarhich read as follows:

Article 14 — Prohibition of discrimination

“The enjoyment of the rights and freedoms set fanttithe] Convention shall be
secured without discrimination on any ground sushsex, race, colour, language,
religion, political or other opinion, national ooaal origin, association with a
national minority, property, birth or other status.

Article 2 of Protocol No. 1 — Right to education

“No person shall be denied the right to educatlarthe exercise of any functions
which it assumes in relation to education and &xleng, the State shall respect the
right of parents to ensure such education and tegdh conformity with their own
religious and philosophical convictions.”
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A. The Chamber judgment

112. The Chamber found no violation of Article £ Rrotocol No. 1
taken alone or in conjunction with Article 14 oktonvention. It held that
the applicants had been assigned to Roma-onlyeddsscause they lacked
sufficient command of the Croatian language antttiia measure had been
justified.

B. The parties' submissions to the Grand Chamber

1. The applicants

113. As regards the nine applicants (the secondntt applicants) who
had attended the Podturen Primary School, the app8 submitted that in
the school year 2000/2001, when they had all attigérnile second grade, a
majority of them had been assigned to a Roma-olalysc The following
year, all nine of the applicants attending the Bwat Primary School had
been assigned to a Roma-only class with nineteenaRuupils. At the same
time there was only one other class in the thiatlgr consisting of nineteen
non-Roma pupils. In the school year 2002/2003 iakk mpplicants had been
assigned together to a Roma-only class in the Hograde. In the school
year 2003/2004 they had all been assigned to adwlass only because
there had not been enough Roma pupils to form asRamy class.

114. As regards the five applicants (the eleveatfifteenth applicants)
who attended the Macinec Primary School, the apptg submitted that
they had been assigned to a Roma-only class dth&igentire schooling.
Most of the other Roma pupils had been assigndRbtoa-only classes. In
total, out of 153 Roma pupils in the first four des, 137 had been assigned
to Roma-only classes. In the fourth grade, outdgpdpils, 21 were Roma,
all assigned to a Roma-only class. The applicantgueal that the
Government had failed to present any consistentaimhal explanation for
forming a Roma-only class in the fourth year ofaaing in the Macinec
Primary School since, in the applicants' view, bgnt all their language
problems should have already been adequately reched@he number of
Roma-only classes in Croatia had increased frorm 2004 to 68 in 2008,
62 of which were in M@murje County.

115. The applicants stressed in particular thatrtethod used by the
school authorities, allegedly to improve their laage skills, had been
inadequate. In their opinion the best method oégrating children with
insufficient language proficiency would have beerplace them in classes
together with children who spoke the language athég because that,
coupled with additional lessons in Croatian, wohbilve been the easiest
and fastest way for the applicants to learn Croaffde applicants argued
that it was critical to ensure that children wholsp a different language at



44 ORSUS AND OTHERS v. CROATIA JUDGMENT

home were included in groups that could providedgamde models in terms
of the majority language and created the best tiongi for their language
needs. They maintained that various research re@ortl expert bodies
within the Council of Europe, the European Unioml &me United Nations
recommended an integrative approach in the fiele&edhication of Roma
children.

116. The applicants argued that there had beape@dfic programme in
the above respect. They admitted, however, thatiite, seventh, tenth and
twelfth to fifteenth applicants had been provideithvadditional lessons in
Croatian. They also argued that they had been gedwvith a sub-standard
curriculum taught in Roma-only classes.

117. The applicants claimed that there had beerlegal basis for
assigning them to a Roma-only class. They arguatlitttere had been no
clear, accessible and foreseeable procedures megafte assignment of
pupils to special classes, either upon their erealnor at subsequent stages
in their education. In their view the tests empbbyas a part of the
enrolment procedure were not designed to assdsigdas knowledge of the
Croatian language but as an orientation point iterd@ning the child's
psycho-physiological status.

118. The applicants submitted that, apart fronemegal grading system,
there had been no other specialised periodic asee$f their progress in
acquiring an adequate command of the Croatian EgguThe grading
scale was from one to five, and the lowest pas& mvas two. They further
argued that even when they had achieved a pass maitke Croatian
language they had not been transferred to a mikeesd.c

119. As a rule their transfer to a mixed class hadbeen considered.
On the contrary, the school authorities had refusediransfer them,
claiming that the principle of homogeneity of asdavas paramount.

120. The applicants claimed that there had beespeoific measures in
place for improving their poor school attendancd amgh drop-out rate,
other than sanctions against pupils and parents.

121. The applicants submitted that there had Beena assistants in the
1990s and that recently they had been re-introdumgdthat both times this
had been without a legal basis and without clear @bjective criteria for
hiring them that would have ensured their competema positive results.

122. They further argued that they had not takart py any extra-
curricular activities in an ethnically/racially ne® group organised by the
school. They pointed to the lack of systematic atrdctured approach to
the integration of Roma children into mainstreaasses. Even if ethnically
mixed extra-curricular activities existed, they Wwbioe no substitute for
complete classroom integration.
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2. The Government

123. The Government firstly pointed out that tpplecants had not been
deprived of the right to attend school and rece#acation since they had
all enrolled in primary school at the age of sevike all children in
Croatia, and had attended school until they reathedge of fifteen, after
which schooling was no longer mandatory. The Gawemt admitted that it
was possible that the curriculum in Roma-only aassas reduced by up to
30% in relation to the regular, full curriculum. &hargued that this was
admissible under relevant domestic laws, and thett & possibility had not
been reserved for Roma-only classes but was appliecspect of all
primary school classes in Croatia, depending omp#rgcular situation in a
given class. Furthermore, the Roma-only classese wer no means
“special’ classes of any kind. They were ordinatgsses in ordinary
schools and were created only in schools whereptbportion of Roma
pupils was significant or where they representedagority of pupils in a
given generation, and then only in respect of thRema pupils who also
lacked adequate command of the Croatian languagethé Podturen
Primary School the number of Roma children in tbedr grades varied
from 33 to 36%. In 2001 the total number of pupid&l been 463, of whom
47 were Roma. There had been only one Roma-on$g,claith 17 pupils
while the remaining 33 Roma pupils had attendedenhiglasses. Since
2003 there had been no Roma-only classes in thadokcln Macinec
Primary School the number of Roma children in tbedr grades varied
from 57 to 75%. Roma-only classes were formed & ldwer grades and
only exceptionally in the upper grades. All classeshe two final grades
were mixed. In 2001 the total number of pupils badn 445, of whom 194
were Roma. There had been six Roma-only classds,MP pupils, while
the remaining 52 Roma pupils had attended mixesbeka

124. The Government submitted that the applichatsbeen assigned to
Roma-only classes on the basis of section 2 oftimary Education Act
and the Rules on the Number of Pupils in ReguldrMualti-Grade Classes.
Under section 2 of the Primary Education Act theppse of primary
education was to ensure the continuing developroérdach pupil as a
spiritual, physical, moral, intellectual and sodi&ing, according to his or
her capabilities and affinities. In the Governmenriew this could only be
achieved in a permanent group of pupils of apprexaty the same age and
knowledge. The same legal basis and the sameiaritad been applied in
respect of all other pupils. The applicants hachb&gémitted to the same
tests as all other children enrolling primary sdhdbe applicants had been
assigned to Roma-only classes on the basis of ithaifficient knowledge
of the Croatian language, in order to address the@écial needs and to
ensure an equal approach, which was possible ohbrevthe majority of
them had the same initial knowledge of the Croal@aguage and psycho-
physical readiness to attend primary school.
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125. All but the second and tenth applicants hednbassigned to a
Roma-only class upon their enrolment in primaryoethThe second and
tenth applicants were initially enrolled in a mixgdss. They failed the first
grade with negative marks imter alia, the Croatian language. After that
they were assigned to a Roma-only class.

126. In respect of the applicants enrolled in tacinec Primary
School, the Government submitted that the enrolnpeotedure included
the psycho-physical appraisal of the children bpamel composed of a
physician, a psychologist, a school counseljmedagog, a defectologist
and a teacher, in the presence of at least ortedafttild's parents.

127. In respect of the applicants enrolled in tedturen Primary
School, the Government submitted that the recordscerning the
enrolment of the applicants who had attended tttaia could not be found
owing to the passage of time. They did, howevebnstia testimony of a
teacher who had led a three-month pre-school proge for Roma
children and who said that at the end of that @ogne a teacher would
assess each child's language level and then tkee wbuld be placed in a
mixed or Roma-only class accordingly.

128. The Government submitted school records sipwiat all the
applicants, both in Podturen and Macinec PrimaryoBls, had been
provided with additional lessons in the Croatiangiaage. They had been
able to participate in various extra-curriculariaties carried out in the
Croatian language, some of which were particulddgused on the
improvement of language skills (such as recitat$ @ading). Furthermore,
in 2002 in the Podturen Primary School and in 2@00Be Macinec Primary
School, Roma assistants were recruited to helpdreml in Roma-only
classes to improve their knowledge.

129. The Government submitted that the assessaidhie applicants'
progress had been a part of the regular procedureéhte evaluation of
pupils, as in all other schools in Croatia. In tb@er grades evaluation in
all subjects was done by the class teacher. A fitaak was given at end of
each school year on the basis of all marks givemduhe school year. The
basic elements for determining a mark were: knogdednd understanding
of the subject matter, oral and written expressiapplying acquired
knowledge in practice and creative use of it, dgwelent of skills,
participation in classes and development of a upgisychophysical
abilities and capacities. In particular, elememis dssessing knowledge of
the Croatian language included reading and wrigikitJs, oral and written
expression, vocabulary and grammar, reading of fioakd homework. A
mark combined a number of factors, among whichntlost important for
pupils in the lower grades were motivation and peat development in
respect of each subject. The marks were given dewpto the individual
capacity of each child. Therefore, the good mark®rgto some of the
applicants after they had failed a grade or repiatailed a grade did not
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necessarily mean that they had a good commandedCtbatian language,
but that they had achieved a certain progress.

130. As to the individual circumstances of thel@ppts in the present
case, the Government submitted that their prognesisin fact been very
slow. All of the applicants had failed several gradin succession.
Sometimes it had taken them two or three year®moptete one grade. As
an example they explained that the twelfth apptidead had to repeat the
first grade twice, after which he scored three (da Croatian. However,
in the first grade pupils were taught basic readind writing skills and a
majority of them received high marks. Thereforehee¢ in Croatian after
twice repeating the first grade could not be sesmpraof of an adequate
knowledge of the Croatian language. It had themriakim another three
years to complete the second grade.

131. Furthermore, there were several procedufaggards. Each parent
had the right to challenge a teacher's assessiehool headmaster was
obliged to examine every complaint. Where the nitgjavf parents at a
school meeting agreed that a particular teachernea®bjective in his or
her assessment, the class teacher had to exameigerniplaint at a meeting
of the school board. Where the school board folmedcbmplaint founded,
the headmaster was obliged to take the necessayunss, as prescribed by
law. Furthermore, each pupil had the right to camplabout the marks
awarded, and the right to ask for a special paoehdsess his or her
knowledge. As to the applicants in the present,cimge had never been
any complaints about the assessment of their krigeler their placement
in a Roma-only class. Likewise, their parents hayen asked for the
transfer of their children to a mixed class.

132. The Government submitted school records sigwiat a number
of measures had been adopted. Firstly, the clastiées encouraged pupils
to attend school. The schools held regular meetofigdass teachers with
parents, as well as individual parent-teacher mgstior pupils who had
problems with school attendance, but the parenthe@fpupils concerned
mostly ignored invitations to both types of meetinhe schools also
employed Roma assistants who senmetdr alia, as mediators between the
schools and parents and would visit parents anthiexghe necessity and
importance of education for their children.

133. The school authorities also regularly infodntee applicants and
their parents that the applicants could continwgr taducation at the same
school even after the age of fifteen. In additithe applicants also had a
possibility of attending evening classes, free ltdrge, in a nearby town in
order to complete their primary education. Threpliapnts enrolled in the
evening programme, but only one actually completeth respect of the
fifth applicant, the school authorities had infodnthe competent Social
Welfare Centre of the attendance problem, so thatopriate steps could be
taken. The teachers had been involved in resolwiagous problems



48 ORSUS AND OTHERS v. CROATIA JUDGMENT

encountered in respect of the applicants. Wherassdieacher of the tenth
applicant had noticed that he had problems withskght, the teacher had
taken him to an ophthalmologist and made sure heirsd adequate
glasses.

134. The Government submitted that all Roma chrdregardless of
their placement in a particular class, were integrawith other children
during their schooling in numerous ways, for examply their active
involvement in all extra-curricular activities orgaed at schools (such as
singing, dancing, handicraft, mixed activities),veal as their participation
in all outdoor activities organised by schools (s&s swimming lessons,
excursions to towns, visits to various sites, moants and institutions,
collection of litter, ecological activities and @s competitions), and
participation with other pupils in the social adies organised at schools
(such as Christmas and New Year's celebrationsydbdbay celebrations,
Sports Day celebrations, Bread Day celebrationk)s the fact that they
shared the same common school facilities, sucla@gen and playgrounds.

135. The schools in question also organised speciavities for all
pupils to improve non-Roma children's understandhdroma traditions
and culture. These activities included celebratRtmma Day, organising
visits to Roma settlements, informing pupils alibet Romani language and
customs and the problems Roma faced in everyday difd encouraging
Roma pupils to publish texts and poems in schogjaniaes.

3. The interveners

(a) The Government of the Slovak Republic

136. The Government of the Slovak Republic recagphithe need to
address the learning difficulties of certain pupsisch as lack of proficiency
in the language of instruction at schools. Theytbdifferent compensatory
measures adopted in that respect constructive. Tdfeyred to the margin
of appreciation afforded to the States in the sploéeducation and stressed
that the States should not be prohibited from regttip separate classes at
different types of school for children with diffities, or from implementing
special educational programmes to respond to dpeszals.

137. Although the special needs of children wefarhing difficulties
had to be addressed, that could not take precedeviee the effective
functioning of an education system, which had tma& compact and not
fragmented according to the needs of each indivigugpil. Thus, the
placing of a child in a different class on objeeti@nd legitimate grounds,
such as lack of proficiency in the language of ringion, could not be
considered discriminatory. The other relevant fesctn respect of the
present case were the attitudes of parents anga$sbility of transferring
pupils to mixed classes, as well as the contetitetchool curriculum.
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(b) Interights

138. Interights stressed the necessity for the riCon develop a
comprehensive body of case-law on the substantipecis of the right to
education. The obligation to respect the right docation required States
parties to avoid measures that hindered or predehie enjoyment of this
right. The obligation to ensure that education vibedh adequate and
appropriate required States to take positive mesasilnat would enable and
help individuals and communities to fully enjoy thght to education. The
principal aims of education could only be achiewvdaere children from
different cultural backgrounds were educated togyethintegrated schools.

139. Access to education without discriminatiorpled that children
should have the opportunity to participate in, abenefit from, a
mainstream educational system that ensured thiggnation into society.
All international standards on education were legted by the principle of
non-discrimination. Because of the paramount ingra¢ of the right to
education, the failure to secure that right todreih of ethnic or linguistic
minorities would undermine the ability of those woriies to break the
cycle of poverty and marginalisation which manyhem suffered from.

140. There were effective and practical altermstivo segregation in
schools on the basis of linguistic and culturaledtdnces. Segregation could
effectively deny a minority their right to learnethmajority language with
consequential negative impact on their ability émdfit from education and
to effectively participate in, and integrate intgeneral society. State-
enforced segregation on the basis of culture omigtli was not
permissible. While States should not segregatexolude pupils on the
basis of language in a discriminatory manner, thegded to adopt certain
measures which would temporarily affect the segregaf pupils based on
insufficient command of the language of instructidtowever, a very
narrow margin of appreciation was to be appliethet sphere in order to
ensure that the segregation occurred only on tlsés i valid linguistic
needs and did so in a manner that ensured thatspsipould be fully
integrated on an appropriate and timely basis.

(c) Greek Helsinki Monitor

141. Referring to the Court's case-law concertinggright to education
and in particular to the judgments in the case®.¢f. and Others v. the
Czech Republi¢[GC], no. 57325/00, ECHR 2007-... ) a&mpanis and
Others v. Greecéno. 32526/05, 5 June 2008), the Greek Helsinknitbo
stressed the following principles. The importantéests aimed at assessing
the educational level of children upon their enmfinin schools was
paramount, as well as the need to ultimately asalgiRoma children to
ordinary, mainstream classes. The principle ofgraeed education could be
diverged from only in certain exceptional circunmst@s. Only the
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integrative educational policy was compatible wiitle role of the member
States' educational systems.

142. The interveners further relied on the Actitlan on Improving the
Situation of Roma and Sinti within the OSCE arehicl urged the member
States to “develop and implement comprehensive adchesegregation
programmes aimed at: (1) discontinuing the praaiicgystemically routing
Roma children to special schools or classes; andréhsferring Roma
children from special schools to mainstream scliodlse interveners also
relied on the relevant Council of Europe Sourcésdabove.

C. The Court's assessment

143. The applicants in the present case made eamgplunder Article 2
of Protocol No. 1 taken alone and in conjunctiothwArticle 14 of the
Convention, claiming that the fact that they haérballocated to Roma-
only classes during their primary education vialateeir right to receive an
education and their right not to be discriminateghiast. However, the
Grand Chamber sees this case as raising primadiilgcaimination issue.

144. In this connection the Court reiterates thAaticle 14 has no
independent existence, but plays an important bgleomplementing the
other provisions of the Convention and its Protscdlince it protects
individuals placed in similar situations from anysaimination in the
enjoyment of the rights set forth in those otheovpmions. Where a
substantive Article of the Convention or its Pratischas been relied on
both on its own and in conjunction with Article &Ad a separate breach has
been found of the substantive Article, it is noh@elly necessary for the
Court to consider the case under Article 14 as,wetugh the position is
otherwise if a clear inequality of treatment in #igoyment of the right in
question is a fundamental aspect of the case [fselgeon v. the United
Kingdom 22 October 1981, § 67, Series A no. @hassagnou and Others
v. France[GC], nos. 25088/94, 28331/95 and 28443/95, &R 1999-
[Il; and Timishev v. Russjanos. 55762/00 and 55974/00, 8§ 53, ECHR
2005-XI11).

145. The complaint in the present case concetageal discrimination
in respect of the applicants' right to educationagsoount of their having
been assigned, for part of their schooling, to sdpaclasses constituted,
according to them, on the basis of ethnic critefiae Government for their
part claimed that the applicants had been placedeparate classes on
account of their inadequate command of the Crod#@iaguage. It follows
that the central question to be addressed in tesept case is whether
adequate steps were taken by the school authatiessure the applicants’
speedy progress in acquiring an adequate commafioaitian and, once
this was achieved, their immediate integration ixed classes. In this
connection, the curriculum followed by the applisaand the procedures
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concerning their transfer to mixed classes appthigh importance. Thus,
the alleged inequality of treatment in the enjoytarthe right to education
is a fundamental aspect of the present case angdhes pertinent to this
case are to be analysed from the standpoint o€larti4 of the Convention
read in conjunction with Article 2 of Protocol Nb.

146. The right to education, as set out in thet Bentence of Article 2 of
Protocol No. 1, guarantees everyone within the sgliction of the
Contracting States “a right of access to educatimséitutions existing at a
given time”, but such access constitutes only agfahe right to education.
For that right “to be effective, it is further nassary thatinter alia, the
individual who is the beneficiary should have thesgbility of drawing
profit from the education received, that is to stye right to obtain, in
conformity with the rules in force in each Stated an one form or another,
official recognition of the studies which he hasmgbeted” (seeCase
“relating to certain aspects of the laws on the o$éanguages in education
in Belgium” (merits), 23 July 1968, pp. 30-32, 88 3-5, Sekeso. 6;
Kjeldsen, Busk Madsen and Pedersen v. Dennvalkecember 1976, § 52,
Series A no. 23; andleyla Sahin v. Turkey[GC], no. 44774/98, § 152,
ECHR 2005-XI).

147. While the case at issue concerns the indwidituation of the
fourteen applicants, the Court nevertheless caignote that the applicants
are members of the Roma minority. Therefore, infutsher analysis the
Court shall take into account the specific positidrthe Roma population.
As the Court has noted in previous cases thatrasudt of their history, the
Roma have become a specific type of disadvantagetl \alnerable
minority (see also the general observations inPtadiamentary Assembly's
Recommendation no. 1203 (1993) on Gypsies in Euyrdpe in paragraph
79 above, and point 4 of its Recommendation no712902): 'The legal
situation of Roma in Europe’, cited in paragraphaBtve). They therefore
require special protection. As is attested by tb#aviies of numerous
European and international organisations and tbemmenendations of the
Council of Europe bodies, this protection also edteto the sphere of
education. The present case therefore warrantsicylart attention,
especially as when the applications were lodgech wite Court the
applicants were minor children for whom the rigbt éducation was of
paramount importance (s€eH. and Others D.H. and Othersited above,
§ 182).

148. Lastly, as noted in previous cases, the vabie position of
Roma/Gypsies means that special consideration @¢hoeilgiven to their
needs and their different lifestyle both in theswgnt regulatory framework
and in reaching decisions in particular cases (Segpman v. the United
Kingdom [GC], no. 27238/95, § 96, ECHR 2001-l, at@nnors v. the
United Kingdomno. 66746/01, § 84, 27 May 2004).@hapmanthe Court
also observed that there could be said to be arrgamgeinternational
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consensus amongst the Member States of the Cafrigilrope recognising
the special needs of minorities and an obligatmmpriotect their security,
identity and lifestyle, not only for the purposesafeguarding the interests
of the minorities themselves but to preserve aucaltdiversity of value to
the whole community (s€@.H. and Otherscited above, § 181).

1. Whether there was a difference in treatment

149. According to the Court's well-establishedeelasv, discrimination
means treating differently, without an objectivel aaasonable justification,
persons in relevantly similar situations (3#&@lis v. the United Kingdom
no. 36042/97, § 48, ECHR 2002-1V, a@dpisz v. Germanyo. 59140/00,
§ 33, 25 October 2005). However, Article 14 does prohibit a member
State from treating groups differently in order tmrrect “factual
inequalities” between them; indeed in certain aimstances a failure to
attempt to correct inequality through differentatraent may in itself give
rise to a breach of Article 14 (s€ase “relating to certain aspects of the
laws on the use of languages in education in Bel§iymerits), cited
above, p. 34, § 10rhlimmenos v. Greed&C], no. 34369/97, § 44, ECHR
2000-1V; andStec and Others v. the United Kingd¢BC], no. 65731/01,
§ 51, ECHR 2006-VI). Moreover the Contracting Stagnjoy a certain
margin of appreciation in assessing whether andhat extent differences
in otherwise similar situations justify a differetmeatment. However, very
weighty reasons would have to be put forward befioeeCourt could regard
a difference of treatment based exclusively ongifoeind of ethnic origin as
compatible with the Convention (s&enishey cited above, § 56).

150. The Court has also accepted that a genéiay o measure which
iIs apparently neutral but has disproportionatelgjysticial effects on
persons or groups of persons who, as for instamd¢be present case, are
identifiable only on the basis of an ethnic criberi may be considered
discriminatory notwithstanding that it is not spgmeilly aimed at that group
(see,mutatis mutandisHugh Jordan v. the United Kingdomo. 24746/94,
§ 154, 4 May 2001, andoogendijk v. the Netherlanddec.), no. 58461/00,
6 January 2005; an8ampaniscited above, 8 68), unless that measure is
objectively justified by a legitimate aim and theans of achieving that aim
are appropriate, necessary and proportionate. €untbre, discrimination
potentially contrary to the Convention may resuitni ade factosituation
(seezZarb Adami v. Maltano. 17209/02, § 76, ECHR 2006-VIIl). Where an
applicant producegprima facie evidence that the effect of a measure or
practice is discriminatory, the burden of prooflwhift on to the respondent
State, to whom it falls to show that the differencetreatment is not
discriminatory (se®.H. and Otherscited above, 88 180 and 189).

151. The Court points out at the outset that & tecently adopted two
judgments in the sphere of education of Roma damidiinding that the
applicants were discriminated against on the baskitheir ethnic origin:
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D.H. and Others v. the Czech RepulalicdlSampanis and Others v. Greece
(both cited above). Th®.H. and Othersjudgment concerned a situation
where a nationwide practice of placing a disprapogte number of Roma
children in schools for pupils with learning diffities amounted to
discrimination based on the applicants' ethnic inrign Sampanisand
Othersthe Court found that the practice of first denyiRgma children
enrolment in school and their subsequent placentergpecial classes
located in an annex to the main building of a pryrschool, coupled with a
number of racist incidents in the school instigalbgdthe parents of non-
Roma children, also amounted to discrimination Hase the applicants'
Roma origin.

152. The present case is to be distinguished th@mabove two cases, in
particular regarding the relevance of the stassiticthe three cases, which
could have a bearing on whether there pisma facie evidence of
discrimination and consequently on the burden obfprin D.H. and Others
the Court established that between 50 and 70% ofeRohildren in the
Czech Republic attended special schools for puptls learning difficulties
(seeD.H. and Otherscited above, § 18), while iBampanis and Othe!
Roma children attending the school at issue wdoratked to a separate
establishment (se€ampanis and Othergited above, § 81). As to the
present case, the Court firstly notes that the iegpis, unlike in the
Sampaniscase, attended regular primary schools and tletRibma-only
classes were situated in the same premises asaé#sses. The proportion
of Roma children in the lower grades in Macinearfany School varies
from 57 to 75%, while in Podturen Primary Schooldries from 33 to
36%. The data submitted for the year 2001 show thathe Macinec
Primary School 44% of pupils were Roma and 73%hok¢ attended a
Roma-only class. In the Podturen Primary School d®%upils were Roma
and 36% of Roma pupils attended a Roma-only clabgse statistics
demonstrate that only in the Macinec Primary Schaidl a majority of
Roma pupils attend a Roma-only class, while in Boalturen Primary
School the percentage was below 50%. This confitima$ it was not a
general policy to automatically place Roma pupilsseparate classes in
both schools at issue. Therefore, the statistitengted do not suffice to
establish that there igrima facieevidence that the effect of a measure or
practice was discriminatory.

153. However, indirect discrimination may be prweithout statistical
evidence (se®.H. and Otherscited above, § 188). In this connection the
Court notes that the measure of placing childreseiparate classes on the
basis of their insufficient command of the Croatlanguage was applied
only in respect of Roma children in several schawolMedimurje County,
including the two primary schools attended by tppliaants in the present
case. Thus, the measure in question clearly repiese difference in
treatment.
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154. As regards the grounds for the applican@tgrhent in separate
classes, the Court is also mindful of the genavairoents made in the third
ECRI report on Croatia, published on 17 Decemb@42B8ee paragraph 67
above), which refers to “allegations that when #hghorities tried to
introduce mixed classes instead of separate classesme schools, they
came up against opposition from the non-Roma psremo apparently
signed petitions against this measure, with theillrethat the separate
classes were maintained.” The Commissioner for HuRR&hts, in the
report on his visit to Croatia (see paragraph 7@ a) referred to a similar
situation in the following passage: “The year 2G@&v the worsening of
problems around the town ofakovec, which applied a practice of
separating Roma and non-Roma pupils in schools. anosphere of
intolerance took hold; non-Roma parents went so darto stage a
demonstration in front of a school at the starthef 2002/2003 school year,
denying entry to the Roma children.”

155. In the circumstances of the present case,eaerd without any
discriminatory intent on the part of the relevamat& authorities, the fact
that the measure in question was applied exclusiteekhe members of a
singular ethnic group, coupled with the alleged aspjpon of other
children's parents to the assignment of Roma @nltio mixed classes, calls
for an answer from the State to show that the [@e&dh question was
objectively justified by a legitimate aim and tila¢ means of achieving that
aim were appropriate, necessary and proportionate.

2. Whether the difference in treatment had anailje and reasonable
justification

156. According to the Court's case-law, a diffeeenn treatment is
discriminatory if “it has no objective and reasoleglistification”, that is, if
it does not pursue a “legitimate aim” or if thei® not a “reasonable
relationship of proportionality” between the meamsployed and the aim
sought to be realised (see, among many other ati#isotarkos v. Cyprus
[GC], no. 29515/95, § 29, ECHR 19998tec and Otherscited above, §
51; andD.H. and Others cited above, § 196\Where the difference in
treatment is based on race, colour or ethnic ariie notion of objective
and reasonable justification must be interpretedtastly as possible (see
Sampanis and Othersited above, § 69).

157. The Court considers that temporary placenoénthildren in a
separate class on the grounds that they lack aguatke command of the
language is not, as such, automatically contraryAttcle 14 of the
Convention. It might be said that in certain ciraiamces such placement
would pursue the legitimate aim of adapting thecation system to the
specific needs of the children. However, when suah measure
disproportionately or even, as in the present caselusively, affects
members of a specific ethnic group, then appropiafeguards have to be
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put in place (seBuckley v. the United Kingdora5 September 1996, § 76,
Reports1996-1V; Connors cited above, § 83; antimishey cited above, 8
56). Thus, the Court must now examine whether thexssted such
safeguards at each stage of the implementatioheofmeasures complained
of and whether they were effective.

(a) Initial placement of the applicants in separag classes

158. The Court first notes that there existed learcand specific legal
basis for placing children lacking an adequate camumof the Croatian
language in separate classes. The laws relied orthéyGovernment,
namely, the Primary Education Act and the RuleshenNumber of Pupils
in Regular and Multi-Grade Classes, did not provateseparate classes for
children lacking proficiency in the Croatian langea The Government
have not shown that this practice has been appliedspect of any other
pupils lacking an adequate command of the Crodéiaguage in any other
part of Croatia, and not only in respect of Romadecén in several schools
in Medimurje County, including the two schools in questi€onsequently,
the impugned measures can hardly be seen as padashmon and general
practice designed to address the problems of @mldrho lack an adequate
command of the Croatian language.

159. Moreover, the tests applied for deciding Wwheto assign pupils to
Roma-only classes are not specifically designedtest the children's
command of the Croatian language. Where the Stabeaties opt to place
children in a separate class on the ground thathiidren lack an adequate
command of the Croatian language, the testing ol tildren should be
specifically designed to assess their knowledgehef language. In its
Opinion on Croatia, adopted on 6 April 2001, theviddry Committee of
the Framework Convention for the Protection of biadl Minorities
stressed that “placing children in separate clasbesild take place only
when it is absolutely necessary and always on #mEsbof consistent,
objective and comprehensive tests” (see paragrébéve).

160. In the present case no specific testing efapplicants’ command
of the Croatian language took place. The testinghef applicants who
attended Macinec Primary School (the eleventhftedinth applicants) was
designed to test the children's general psychoipdlysondition, not their
knowledge of the Croatian language in particules.régards the applicants
who attended the Podturen Primary School (the sketmtenth applicants),
the Government have not shown that they were effectwely tested in
this respect (see paragraph 125 above).

161. Furthermore, certain inconsistencies in respésome individual
applicants cannot be ignored. For example, bothsdtond and the tenth
applicants were initially placed in a mixed clas$’odturen Primary School
upon enrolling in the first grade in the school ry@897/1998. Only after
two years were they transferred to a Roma-onlysclassuming that, as the
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Government contend, insufficient knowledge of threafian language was
the reason for placing Roma children in Roma-omdgses, it is difficult to

understand why the second and the tenth applicaoisld have had

sufficient knowledge of the Croatian language & #ge of seven, when
they started primary school, but no longer two gdater, when they were
transferred to a Roma-only class. It is equallynoiyable that it should have
taken two years for their respective class teactenmsote the applicants'
insufficient command of the language. Even if thege applicants might

have had some learning difficulties, as suggesyetthé fact that they failed
to go up a grade for the initial two years of trehooling, these difficulties
would not appear to have been adequately addressgdy by placing the

applicants concerned in a Roma-only class. Thétapplicant, for his part,

was offered an adapted curriculum by reason of deselopmental

difficulties only in the school year 2005/2006, ttieto say not until eight
years after he enrolled in primary school and whenvas already reaching
the age of fifteen and thus soon to leave school.

162. The Court does not consider satisfactoryettiganation given by
the Government that, although these two applicaowshmand of the
Croatian language had been inadequate when th@jlezhin school, in
those years there were no Roma-only classes in skbool. For the fact
remains that the applicants' insufficient commahthe Croatian language
was not adequately addressed for the first twosyebtheir schooling.

(b) Curriculum

163. As regards the curriculum provided in Rombrotlasses, the
Government first argued that it was the same aninother classes of the
same grade and that all subjects were taught iatfaro Yet, at the same
time they contended that the applicants' commartteofCroatian language
had been insufficient to follow the regular schootriculum with the other
pupils. The Government also admitted that the culum in Roma-only
classes might have been reduced by up to 30% cechpaith the full
standard curriculum, such a reduction being peiblessinder national laws
and not reserved for Roma-only classes but acceptédllowed in respect
of any primary school class in Croatia, dependingtloe abilities of the
pupils in a given class.

164. The Court notes that if the applicants weaaght the same
curriculum as all other pupils, there appears tmdeeason to have placed
them in separate classes. However, if they wereedlan separate classes
because they lacked an adequate command of thdiardanguage, the
regular curriculum, taught in Croatian, could nasgbly address their
needs. Furthermore, the Government's contention tha applicants
followed a regular curriculum is difficult to recate with the comments
submitted on 26 September 2001 by the Croatian Bowent in response
to the Opinion of the Advisory Committee on therReavork Convention
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for the Protection of National Minorities, accorgito which “The Ministry
of Education and Sports, in cooperation with thealcadministration, has
taken a number of measures for this purpose [nantelypvercome the
language barrier] — additional assistance to oveecproblems concerning
the following and comprehension of school lessansptation of curricula
to the needs of Roma children ...” (see paragr&al®ve). Thus, it would
appear that the Roma children followed an “adaptadiculum”, though it
is not clear what exactly that included.

165. As regards the fact that the curriculum taugtRoma-only classes
might have been reduced by 30%, the Court firststtat the Government
have not indicated the exact legal basis for sutddaction. Secondly, and
more importantly, they have not shown how the nfast of a possible
reduction of the curriculum could be considered agpropriate way to
address the applicants' alleged lack of proficieimcyCroatian. Since, as
indicated by the Government, teaching in the sahdaolquestion was in
Croatian only, the State in addition had the obicgato take appropriate
positive measures to assist the applicants in &oguithe necessary
language skills in the shortest time possible, blgthy means of special
language lessons, so that they could be quicklggnated into mixed
classes.

166. In this connection the Court refers to theovabmentioned
comments submitted by the Croatian Government spaese to the
Opinion of the Advisory Committee on the FramewQaénvention for the
Protection of National Minorities, according to whi“those children who
do not speak the Croatian language may well belledrm special classes
where they receive special attention with a viewearning the Croatian
language” (see paragraph 69 above). The applicdmig/ever, once
assigned to Roma-only classes, were not provideith \&nhy specific
programme in order to address their alleged linguiasufficiencies. Nor
have the Government shown the existence of anyenriinstructions or
guidelines concerning the programme to be followgdgupils assigned to
Roma-only classes.

167. As to the existence of additional Croatiaasses, one of the means
by which in the Government's submission the apptgalanguage
deficiencies had been addressed, it would appedrttie third, fourth and
fifth applicants were never provided with such skss although all three of
them attended a Roma-only class for at least tts¢ fivo years of their
primary education.

168. As regards the sixth to eleventh applicaimtgias not until their
third grade that they were offered additional Gavatlanguage lessons,
although they were all placed in a Roma-only cfem® their first grade.

169. The thirteenth to fifteenth applicants wert#fered additional
language classes only in the first year of theosting. Yet they all stayed
in a Roma-only class for the rest of their primsehooling.
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170. Only the twelfth applicant was systematicalfjered additional
Croatian language classes in the first, secondttardi grade. However, he
stayed for his entire primary schooling in a Roméyalass.

171. In any event, even such additional class€xaatian could at best
only compensate in part the lack of a curriculurecsically designed to
address the needs of pupils placed in separateeslam the grounds that
they lacked an adequate command of Croatian.

(c) Transfer and monitoring procedure

172. As to the transfer from Roma-only to mixedasskes, the
Government, both in the proceedings before theonaticourts and before
this Court, argued that the homogeneity of eacbsdiead been an important
factor in not transferring the applicants to a rmdixdass. However, as
indicated above, the placement of the applicanBama-only classes could
be seen as pursuing a legitimate aim only if itvedrthe purpose of
bringing their command of the Croatian languagetaian adequate level
and then securing their immediate transfer to sechilass.

173. In this respect, it is to be noted that nmgpeamme was established
for addressing the special needs of Roma childxekinig in language skills
that included a time-frame for the various phasksamuisition of the
necessary language skills. As a result, the Caudf ithe opinion that the
time the applicants spent in Roma-only classes app® fall short of the
requirement that their immediate and automaticsfiernbe ensured as soon
as adequate language proficiency was attained.

174. In the above-mentioned comments in respangeetOpinion of the
Advisory Committee on the Framework Convention tloe Protection of
National Minorities, the Government stated thati$Tpractice [of placing
of Roma-children in separate classes] is implententdy in the first and
second grade of primary school, after which childatend classes together
with children of other nationalities” (see paradrag® above). The Court
also refers to the Opinion on Croatia of the Adws@ommittee on the
Framework Convention for the Protection of NatioMahorities, adopted
on 1 October 2004, according to which “pupils skhaubt be placed in such
separate remedial classes on the basis of theliatdih with a national
minority but rather on the basis of the skills amkds of the individuals
concerned, and where such placing is found necggsashould be for a
limited period only” (see paragraph 70 above).

175. Yet the applicants in the present case egentsa substantial
period of their education in Roma-only classes. €hlaventh to fifteenth
applicants spent all eight years of their schoolimga Roma-only class,
while the second to tenth applicants attendednaédiboth Roma-only and
mixed classes. However, no particular monitoringcpdure was in place.
Although some of the applicants at times attendexledn classes, the
Government failed to show that any individual réparere drawn up in
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respect of each applicant and his or her progregsarning Croatian. Such
reports appear necessary in order to ensure objgas well as to identify

problem areas which could then be addressed, datkewith additional

measures. The lack of a prescribed and transpamenttoring procedure
left a lot of room for arbitrariness.

(d) Poor school attendance and high drop-out rate

176. One of the problems highlighted in the repat the Council of
Europe bodies concerning Croatia was the poor $attendance of Roma
children and their high drop-out rate. In the EQGRport on Croatia,
published on 3 July 2001, it is stated that “mamyr/Gypsy children do
not go to school, having either dropped out or hgunever attended” (see
paragraph 66 above). This observation was confirmélde ECRI report on
Croatia, published on 17 December 2004, accordinghich "many Roma
children leave school at a very early age” (seegraph 67 above). The
statistics submitted by the applicants fordibeurje County and not refuted
by the Government show a drop-out rate of 84% dentRoma pupils
before completing primary education. The applicantshe present case,
without exception, left school at the age of fifieithout completing
primary education. Their school reports show pdtanaance.

177. While the Croatian authorities cannot be heltbe the only ones
responsible for the fact that so many pupils faitedcomplete primary
education or to attain an adequate level of langyomgficiency, such a high
drop-out rate of Roma pupils in Mieurje County called for the
implementation of positive measures in ordeter alia, to raise awareness
of the importance of education among the Roma @joul and to assist the
applicants with any difficulties they encounteredfollowing the school
curriculum. Therefore, some additional steps weeeded in order to
address these problems, such as active and se&dcitowvolvement on the
part of the relevant social services. However, atiog to the Government,
the social services had been informed of the pupdor attendance only in
the case of the fifth applicant. No precise infotiovawas provided on any
follow-up.

(e) The involvement of the applicants' parents

178. The Government emphasised the parents' pgsaivd lack of
objections in respect of the placement of theitdthn in separate classes,
as well as on the fact that they had not requestenl transfer to mixed
classes. In this connection the following conclasioeached in the case of
D.H. and Others v. the Czech Repulalppear to be of relevance:

“202. As regards parental consent, the Court nttesGovernment's submission
that this was the decisive factor without which #pplicants would not have been
placed in special schools. In view of the fact thatifference in treatment has been
established in the instant case, it follows thay anch consent would signify an
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acceptance of the difference in treatment, evedis€riminatory, in other words a
waiver of the right not to be discriminated agait#dwever, under the Court's case-
law, the waiver of a right guaranteed by the Cotiean- in so far as such a waiver is
permissible — must be established in an unequivowainer, and be given in full
knowledge of the facts, that is to say on the basimformed consentRfeifer and
Plankl v. Austria judgment of 25 February 1992, Series A no. 2&3%&38) and
without constraint Deweer v. Belgiumjudgment of 27 February 1980, Series A no.
35, § 51).

203. In the circumstances of the present caseCthet is not satisfied that the
parents of the Roma children, who were membersdi$advantaged community and
often poorly educated, were capable of weighinglughe aspects of the situation and
the consequences of giving their consent. ...

204. In view of the fundamental importance of tlpeohibition of racial
discrimination (seeNachova and Otherscited above, § 145, andimishey cited
above, §56), the Grand Chamber considers thath egsuming the conditions
referred to in paragraph 202 above were satisfiedwaiver of the right not to be
subjected to racial discrimination can be accep#sd,t would be counter to an
important public interest (seejutatis mutandisHermi v. Italy [GC], no. 18114/02,
8§ 73, ECHR 2006-...)."

179. The same applies to the failure of the appt€ parents in the
present case to raise objections to the placenfehew children in Roma-
only classes and their failure to seek their trantf mixed classes.

(f) Conclusion

180. As appears from the Court's judgment in tasecofD.H. and
Others v. the Czech Republice documentation produced by ECRI and the
report of the Commissioner for Human Rights of @auncil of Europe on
the Human-Rights Situation of the Roma, Sinti andvéllers in Europe
(dated 15 February 2006, see paragraph 72 above)maer of European
States encounter serious difficulties in providiadequate schooling for
Roma children. The Croatian authorities have sotmiéckle the problem.
However, in their attempts to achieve the social etucational integration
of the disadvantaged group which the Roma formy ttere had to contend
with numerous difficulties as a result after alia, the cultural specificities
of that minority and an alleged degree of hostiditythe part of the parents
of non-Roma children. As the Grand Chamber notedthe above
mentionedD.H. and Others v. the Czech Repulplidgment, the choice of
the best means to address learning difficulties cbfldren lacking
proficiency of the language of instruction is not @asy one. It entails a
difficult balancing exercise between the competintgrests. As to the
setting and planning of the curriculum, this maimyolves questions of
expediency on which it is not for the Court to rggeeD.H. and Others
cited above, 8§ 205, andalsamis v. Gree¢el8 December 1996, § 28,
Reports1996-VI).
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181. Nevertheless, whenever discretion capablmteffering with the
enjoyment of a Convention right is conferred onioral authorities, the
safeguards available to the individual will be espy material in
determining whether the respondent State has, \iikery the regulatory
framework, remained within its margin of appre@ati(seeBuckley cited
above, § 76, an@onnors cited above, § 83).

182. The facts of the instant case indicate tha¢ tchooling
arrangements for Roma children were not sufficiendittended by
safeguards that would ensure that, in the exeroisdts margin of
appreciation in the education sphere, the Stateshitient regard to their
special needs as members of a disadvantaged gseapnitatis mutandis,
Buckley cited above, § 84, arfdonnors cited above, § 84). Furthermore, as
a result of the arrangements the applicants wexeegdl in separate classes
where an adapted curriculum was followed, though ekact content
remains unclear. Owing to the lack of transpareanyg clear criteria as
regards transfer to mixed classes, the applicataged in Roma-only
classes for substantial periods of time, sometienesn during their entire
primary schooling.

183. A very positive aspect is the possibility fafther education for
Roma children who failed to complete primary edigcatoy the age of
fifteen. After leaving primary school, the applitarihad the possibility of
enrolling in the government-funded evening schooCakovec (a nearby
town) in order to complete their education. Althbugll expenses were
covered by the Government, only three of the apptis availed themselves
of this opportunity, and only one actually compietbe evening school.
However, most of these developments took place #fteperiod that is to
be examined in respect of the applicants in thegmecase. They cannot
repair the above-described deficiencies in theiegpls' education.

184. In sum, in the circumstances of the preseage cand while
recognising the efforts made by the Croatian aitikerto ensure that Roma
children receive schooling, the Court considerst tiere were at the
relevant time no adequate safeguards in place amdbensuring that a
reasonable relationship of proportionality betwée®m means used and the
legitimate aim said to be pursued was achievednaaititained. It follows
that the placement of the applicants in Roma-ofgses at times during
their primary education had no objective and reabtajustification.

185. The Court therefore finds that in the presase there has been a
violation of Article 14 of the Convention taken &iger with Article 2 of
Protocol No. 1.

186. In view of that conclusion, it is not necegsto examine the
complaint under Article 2 of Protocol No. 1 takdaree.
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[ll. APPLICATION OF ARTICLE 41 OF THE CONVENTION

187. Atrticle 41 of the Convention provides:

“If the Court finds that there has been a violatigrthe Convention or the Protocols
thereto, and if the internal law of the High Contilag Party concerned allows only
partial reparation to be made, the Court shalheifessary, afford just satisfaction to
the injured party.”

A. The Chamber judgment

188. The Chamber, in view of the violation foumdnsidered that the
applicants had sustained non-pecuniary damage &edae length of the
proceedings before the national courts had excead&dasonable time”,
and that it was therefore appropriate to award tkempensation. Ruling
on an equitable basis, it awarded each applic&tOleuros (EUR) under
this head, plus any tax that might be chargealilealdo awarded the
applicants jointly EUR 2,000 for costs and expenpks any tax that might
be chargeable.

B. The parties' submissions

189. The applicants claimed EUR 22,000 each irpe@s of non-
pecuniary damage and EUR 20,316.50 jointly for s£oshd expenses
incurred at domestic level and before the Court.

190. The Government argued that the applicangsmcin respect of
non-pecuniary damage should be rejected. As regamlglaim for costs
and expenses in respect of the proceedings befoee Gourt, the
Government deemed it excessive.

C. The Court's assessment

1. Non-pecuniary damage

191. The Court considers that the applicants rhase sustained non-
pecuniary damage — in particular as a result ofriligration caused by the
indirect discrimination of which they were victimsfor which the finding
of a violation of the Convention does not affordfisient redress. However,
the Court considers the amounts claimed by theiapyb to be excessive.
Ruling on an equitable basis, it assesses the aowmAmry damage
sustained by each of the applicants at EUR 4,500.
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2. Costs and expenses
192. The Court reiterates that legal costs arg omtoverable to the

extent that they relate to the violation that hasrbfound Beyeler v. Italy
(just satisfaction) [GC], no. 33202/96, § 27, 28y\2#02). The Court notes
that Mrs KuSan, Mr Dobrushi and Mr Alexandridis bagach submitted
details of their professional fees, as well asdbsts of translation of the
relevant documents. Having regard to all the relefactors and to Rule 60
8 2 of the Rules of Court, the Court makes a jaméard to all the applicants
of EUR 10,000 for costs and expenses.

3. Default interest
193. The Court considers it appropriate that teawt interest should

be based on the marginal lending rate of the Eampgeentral Bank, to
which should be added three percentage points.

FOR THESE REASONS, THE COURT

1.

Dismissesinanimously the Government's preliminary objecasrto the
applicability of Article 6 § 1 of the Convention tioe present case;

. Holds unanimously that there has been a violation ofcher6 § 1 of the

Convention;

. Holds by nine votes to eight that there has been atioolaf Article 14

of the Convention read in conjunction with Artideof Protocol No. 1,

. Holds unanimously that it is not necessary to examire dbmplaint

under Article 2 of Protocol No. 1 taken alone;

. Holds by twelve votes to five

() that the respondent State is to pay, withireehmonths, the
following amounts, to be converted into Croatiam&uat the rate
applicable at the date of settlement:
(i) to each applicant EUR 4,500 (four thousande fiaundred
euros), plus any tax that may be chargeable, ipemtsof non-
pecuniary damage,;
(i) to the applicants jointly EUR 10,000 (ten tlsand euros), plus
any tax that may be chargeable to the applicamtsespect of costs
and expenses;
(b) that from the expiry of the above-mentionede¢h months until
settlement simple interest shall be payable onathmve amounts at a
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rate equal to the marginal lending rate of the heam Central Bank
during the default period plus three percentagatppi

6. Dismissesunanimously the remainder of the applicants' clé&mjust
satisfaction.

Done in English and in French, and delivered auldlip hearing in the
Human Rights Building, Strasbourg, on 16 March 2010

Vincent Berger Jean-Paul Costa
Jurisconsult President

In accordance with Article 45 § 2 of the Conventard Rule 74 § 2 of
the Rules of Court, the joint partly dissentingropn of Judges Jungwiert,
Vaji¢, Kovler, Gyulumyan, Jaeger, Myjer, Berro-LefevnredaVini¢ is
annexed to this judgment.

J.-P. C.
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JOINT PARTLY DISSENTING OPINION OF JUDGES
JUNGWIERT, VAJLC, KOVLER, GYULUMYAN, JAEGER,
MYJER, BERRO-LEFEVRE AND VIWEINIC

1. We are unable to find a violation of Article aithe Convention read
in conjunction with Article 2 of Protocol No. 1 the present case.

2. We agree with the majority on the principle&l ldown in 88 146,
149, 150 and 156 of the judgment. Particularly, aeeept that indirect
discrimination shall be taken to occur where an aapptly neutral
provision, criterion or practice would put persafsan ethnic origin at a
particular disadvantage compared with other persamisss it is objectively
justified by a legitimate aim and the means of ecimg that aim are
appropriate, necessary and proportionate.

3. We do not agree with the majority as to theliapfion of the above
principles to the case at issue and the conclugiah there has been no
objective and reasonable justification for the meas applied to the
applicants.

4. First of all, the applicants do not argue ttreir command of the
Croatian language at their enrolment in primaryosthvas adequate — they
have never objected to the Government's asserhiah they lacked the
required level of language proficiency. (In respaicthe applicants enrolled
in the Macinec Primary School, the enrolment procedincluded the
psycho-physical appraisal of the children by a par@mmposed of a
physician, a psychologist, a school counsellmedagog, a defectologist
and a teacher, in the presence of at least orfeeaftild's parents.) Thus we
accept that the applicants did not have a suffi@emmand of the Croatian
language to follow lessons in that language.

5. Secondly, it is accepted that decisions pertgito the methods used
to address special needs of certain pupils belonthe sphere of social
policy, in which States enjoy quite a wide margirappreciation. Therefore
placing the applicants in separate classes as asmafaaddressing their
special needs is not as such contrary to the Caiovereither from the
standpoint of Article 2 of Protocol No. 1 or froinat of Article 14 of the
Convention.

6. As stated in the judgment, the proportion ofrfRochildren in the
lower grades in Macinec Primary School varies fiofmto 75%, while in
Podturen Primary School it varies from 33 to 36%e ®¢cept that the large
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number of Roma pupils in the two primary schools©asned, and in

particular in Macinec Primary School, was an oldstdc creating mixed

classes in certain grades with a view to achieuntggration amongst the
pupils concerned. Notwithstanding these difficdtithe Roma-only classes
were not established as a rule but only in casesravthe percentage of
Roma pupils was sufficient to form such classes.

Thus in the Podturen school, out of 47 Roma pupily 17 were placed
in a Roma-only class, while 30 were in mixed clas¢g 11 of the
judgment). In the Macinec school, there were 19mRg@upils in 2001, 142
of whom were placed in six Roma-only classes, whReattended mixed
classes (8 15 of the judgment).

7. The language deficits and other difficulties the case at issue,
according to school records (see 88 21-51 of tdgment), went hand in
hand with obvious lack of parental support. It aairive denied that the slow
linguistic development and progress in the appiE€arase was to a large
degree due to their very poor school attendance 1(&8-177 of the
judgment), which would equally have upset the nigjsrprogress in mixed
classes in respect of all school subjects.

In this connection, it is to be noted that the atitles attempted to
address these problems by organising regular ptgaoher meetings at
class level, as well as individual parent-teacheetimgs with the applicants’
parents. They also organised visits of Roma asgssta the pupils' homes
in order to stress the importance of regular sdhgolHowever, the
applicants' parents rarely responded to such seffdtie role of the parents
in these matters cannot be underestimated. Regdlaool attendance
depends on cooperation between school authorities the children's
parents, who are primarily responsible for theildrkn. The report of the
Commissioner for Human Rights also stressed that:it“rests with the
parents to ensure the sound learning of the larey@engl their children's
regular attendance for the entire school courseg (8 72in fine of the
judgment).

8. To assess the proportionality of the measwalesnt, it is important to
point out that the setting and planning of the icutum fall in principle
within the competence of the Contracting Statese Thgulation of
educational institutions may vary in time and iaqgd,inter alia, according
to the needs and resources of the community andigtiactive features of
different levels of education. Consequently, thent€acting States enjoy a
certain margin of appreciation in this sphere (sedaSahin, 8§ 154).

9. The authorities were faced with a situation rehén a small
community a large number of children belonginghe Roma minority at
the time of their enrolment in primary school didtrhave sufficient
command of the language of instruction. They hadctmtend with
numerous difficulties as a result afiter alia, the cultural specificities of
that minority. The choice between various posdibgi to tackle the
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situation at hand entailed a difficult balancingeexse between the
competing interests. On the one hand the intefesiecapplicants and other
Roma children who did not speak the Croatian lagguaas to acquire, as
soon as possible, proficiency in the language actisng and thus become
able to follow the teaching. On the other handpbpils, both Croatian and
Roma, who did speak Croatian, had an interest trbamg held back too

much in their education owing to the insufficiemiguistic proficiency of a

very large number of other pupils.

Moreover, we stress that it may indeed be diffitalbrganise teaching
in mixed classes where a high percentage or eveajarity of pupils do not
have sufficient knowledge of the language of teaghin such a situation
where a high percentage or a majority of pupilsehagecial needs, it is
obvious that the teaching has to be adapted to iieeids, particularly when
they share a common language among themselves.ydowkis may affect
the interests of other pupils who do not have swedds and whose progress
may thus be impeded. In such a situation the @tateorities are confronted
with the duty to ensure a fair distribution of dsthle resources among both
groups of pupils. We accept that for this reasomvels their placement in
the same class could be justified from a pedagbgat of view, as it is
known that children are considered to learn bestable surroundings, and
this is also why parents are often reluctant to engdeir children change
classes. That argument should not have been st asthout balancing
also the interests of the Croatian-speaking childtbe importance for
Croatian-speaking pupils of being able to progmeperly at school is not
mentioned at all in the judgment.

10. By keeping Roma children in ordinary schoadlse Croatian
authorities made the change from a separate abaasnbixed class quite
flexible and allowed the change to be made witlfounalities. Thus the
majority of the applicants in the present casendttd both Roma-only and
mixed classes and shared with other pupils the seamemon school
facilities, such as canteen and playgrounds, asl vasl various
extracurricular and social activities (see also1l8§ and 135 of the
judgment).

11. The schools attended by the applicants arelaegducational
establishments, forming part of the system of muplimary schools in
Croatia. All pupils who complete any of these sdbaare considered as
having succeeded in acquiring full primary educa@md they all receive a
final certificate in standard form. Those pupilsondit times or during their
entire primary education attend Roma-only classed auccessfully
complete final grade also receive the same staniitzabcertificate which
in no way indicates that they attended some speséglarate classes. All
certificates on the completion of primary educati@mve equal standing as
regards the possibility of enrolling in secondarghaols or finding
employment. Thus, the fact that the applicantsnddéd Roma-only classes
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could not, as such, in any way have impeded or umided their prospects
of further education. All those who complete prignachool have the same
possibilities of reaping the benefits of their eakimn.

12. 1t is thus important to stress that the ajgplis were at no time
deprived of the right to attend school and receimesducation. They were
all enrolled in the primary schools concerned atabe of seven, the normal
age to start mandatory primary education in Crodkizey all stayed in
primary school until they reached the age of fifteand then left on their
own initiative since there was no further obligatifor them to attend
school.

Furthermore, there was a possibility of continuddaoation in evening
classes for pupils who had not completed primarycation by the age of
fifteen. Although the full cost of this educatiorasvborne by the State, only
the third, fourth and sixth applicants made uséh opportunity and only
the third applicant actually completed the eversofool, while the fourth
and sixth applicants, although enrolled, failectiend classes.

13. Therefore, it is not shown in this case thatdpplicants were put at
a particular disadvantage compared with other pupyl their placement in
Roma-only classes at times during their primarycadan.

14. The present case is thus not about the situaif a minority in
general but about a concrete question of educatiactice (in two schools)
in respect of a minority insufficiently conversawith the language of
instruction, and the measures taken by the domastlworities to deal with
such a situation. The case can clearly be distsigual fromD.H. and
Others v. the Czech RepublicC], no. 57325/00, ECHR 2007-...) and
Sampanis and Others v. Gree¢eo. 32526/05, 5 June 2008), as the
majority is well aware. The majority also acceptdok fact that the
statistical data in the present case did not sufficestablish that there was
prima facie evidence that the effect of a measure or practiees
discriminatory (88 151-152). We agree that indirdiscrimination may be
proved without statistical evidence (8 153). Yedrthihe facts would have to
show that the effect of the practice had an advienpact on the applicants
and could not be justified on other grounds.

15. It would seem that the majority viewed theeciamsthe first place as a
means of further developing the notion of indirecécrimination in the
Court's jurisprudence. To be able to do so it iiasyever, obliged to lean
on arguments outside the concrete facts, refetionthe situation of the
Roma population in general (see, for example, 88 148, 176 and 177 of
the judgment). As a result, this became in sompees more a judgment
on the special position of the Roma populationenegal than one based on
the facts of the case, as the focus and scopeeotdbe were altered and
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interpreted beyond the claims as lodged by theiegyk before the Court.
In adopting this approach, however, the majoritgleeted the criteria
previously elaborated by the Court itself in resp#ahe right to education
under Article 2 of Protocol No. 1 to the Conventi¢g® 146 of the

judgment).

16. Although it is accepted that education bygraéion is definitely a
very important concept, it is, however, to be ndteat there are no general
recommendations of best practices in such a swuatnd that States have to
use their margin of appreciation to resolve sudly raportant and concrete
problems on the spot as they are the best placgtdbtask.

17. In addition the majority has not taken intmsideration at all that
one of the rights of a minority consists in “praseg diversity” (see § 148
of the judgment) and that separation is therefoteatways considered to be
harmful, especially when accompanied — as in thergisituation — by
various social activities and measures organiséldercommon school.

V.

18. We are satisfied that in the present casepaasted out by the
Constitutional Court, it was not shown that thegddly different treatment
of the applicants was based on their ethnic orajirany other “suspect”
grounds, but rather exclusively on their insuffitiecommand of the
language, which means on pedagogical grounds. dh sirccumstances a
wider margin of appreciation is allowed to the &tatuthorities in
employing methods of addressing the applicantshileg difficulties. Once
it has been established that the applicants laskéfccient command of the
Croatian language, the choice of means to addnesgtoblem lay with the
State authorities. Therefore, and regard being tmadhe margin of
appreciation afforded to the national authoritissthe field of education
(see,mutatis mutandisSampanis and Othersited above, § 9 fine), we
consider that the placement of the applicants im&only classes at times
during their primary education in the circumstanoéthe present case had
a legitimate aim pursued by acceptable means foniged period without
discernable alternatives at hand. In other wordstet existed an objective
and reasonable justification.

V.

19. We would also like to stress that in a sitwatike the present one in
which the Court is overruling a well-reasoned juéginby a Constitutional
Court, as well as a unanimous judgment of oneso€hambers, by adopting
a Grand Chamber judgment by a nine to eight voshauld have presented
more convincing arguments to justify its decisibmaddition, it would have
been useful if the Court had been willing to offeore practical guidance
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on how to develop and apply the notion of indirdidcrimination. As it
stands, without any clear indications on the matterould appear that the
majority simply used its own discretion to replaceecision of the highest
national court with its own. In so doing, the Cowms the risk of being told
that it took upon itself the task of the nationalds. Particularly so in a
situation where the Constitutional Court's reasgnias based on the
principles of the Convention and where its indmas to the domestic
authorities were clear. Thus, the present examplé illustrates that when
it comes to cases where the Court declares thaer@it margin of
appreciation is to be left to the States, it shdaddgarticularly careful not to
overstep its role, especially when a large numbgrdges in the Court have
expressed their support for the Constitutional €Ceapproach.

Be that as it may, it will certainly not be easy foe respondent State or
any other State party to the Convention faced withooling problems in
relation to minority groups to follow the presentudgment.
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ANNEX

LIST OF THE APPLICANTS

NAME DATE OF BIRTH RESIDENCE
Stjepan Orsus 22 December 1991 Orehovica
Mirjana Orsus 30 September 1990  Podturen
Gordan Orsus 16 June 1988 Podturen
Dejan Balog 10 November 1990 Podturen
SiniSa Balog 25 January 1993 Podturen
Manuela Kalanjo$ 12 February 1990 Podturen
Josip Orsus 25 February 1993 Podturen
BiljanaOrsus 20 April 1990 Podturen
Smiljana Orsus 6 April 1992 Podturen
Branko Orsus 10 March 1990 Podturen
Jasmina Bogdan 11 May 1990 Trnovec
Josip Bogdan 13 September 1991  Trnovec
Dijana Orsus 20 January 1994 Trnovec
Dejan Orsus 2 August 1991 Trnovec

Danijela Kalanjos 7 October 1993 Trnovec



